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BEFORE THE ADDL. MEMBER - 2, MOTOR ACCIDENT CLAIMS 
TRIBUNAL : : : : TINSUKIA : : : : ASSAM 

 
 
District:    Tinsukia 
 

Present: Sri B. Sutradhar, 
Addl. Member - 2, 
Motor Accident Claims Tribunal, 
Tinsukia 

 

                   M.A.C.T. Case No. 51 of 2016 

 

Sri Sandip Kakoti, 

S/o Tipeswar Kakoti, 

R/o Dirakmukh, Thapabari, P.S. Dholla, 

District: Tinsukia (Assam)................................................Claimant  

- Versus – 
 

           1. Suraj Moni Gogoi, 

           S/o Late Roma Kanta Gogoi,  

           R/o Kaptan Chuk, P.S. Tinsukia,       Sri Uttam  

           Dist: Tinsukia (Assam) 

           2. Smti Prova Gogoi,   Sri Gokul Tanti, 

W/o Late Rama Kanta Gogoi, 

R/o Indian Oil Corporation (Assam Oil Division), 

Tinsukia,  P.S. Tinsukia (Assam) Smti Jayanti Moran,  C/o Sri Basanta Kr. Moran,        Sri Uttam  

          Dist: Tinsukia (Assam)  

 3. The Branch Manager, 

 The National Insurance Co. Ltd., 

 Tinsukia Branch, 

 P.O., P.S. & Dist: Tinsukia (Assam) 

 (Insurer of Motorcycle No.AS-23-N-5239) 

 4. The Branch Manager, 

 United India Insurance Co. Ltd., 

 Tinsukia Branch, 

 P.O., P.S. & Dist: Tinsukia (Assam) 

 (Insurer of Maruti Alto Car No.AS-23-C-9197)...........Opposite Parties 
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Appearance: 

Sri H.K. Bhagawati, 

Advocate………………........….For the Claimant 

Sri S. Hussain, 

Advocate............................For the O.P. No.1 & 2 

Smti M. Dutta Choudhury, 

Advocate............................For the O.P. No.3 

Sri A.K. Karmakar, 

Advocate………………........….For the O.P. No.4 

 

Date of Argument:   20.01.2021    

Date of Judgment:    28.01.2021   

  

 

J   U   D   G   M   E   N   T 

 

1. This is an application u/s.166 of the Motor Vehicles Act, filed by the claimant 

Sandip Kakoti, claiming compensation amounting to Rs.18,87,472/-  for 

sustaining injuries  in a  motor vehicle accident. 

 
2. The brief fact of the case, is that on 28.2.2016, while the claimant was 

proceeding from Kakopather towards his house at Dirakmukh Thapabari 

under Dholla P.S. by a motorcycle bearing No.AS-23-N-5239 with one Sri 

Milan Chetia through 52 National Highway and when they  reached near 

Lajum Upaban Gaon at about 2.40 P.M., at that moment, all of a sudden, 

one Maruti Alto car bearing No.AS-23-C-9197 coming from the opposite 

direction in  a very rash and negligent manner, dashed the motorcycle in  the 

front side and as a result, the claimant  and Milan Chetia sustained grievous 

injuries.  The motorcycle of the claimant was completely damaged. They 

were immediately shifted to Kakopather Civil Hospital. As the injuries were 

grievous, the claimant was admitted in to Dr. Bora’s Nursing and Maternity 

Home, Rupai Siding on 28.2.2016.  The claimant sustained compound 

fractures on his right leg including fracture of tibia and fibula bones and he 
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had to undergo three operations for fixation of screws on his right tibia bone 

and for external fixation of his right leg bone and for skin fixation. The 

claimant incurred for the operations and for treatment to the extent of 

Rs.3,25,472.90 and he was discharged, on request from the nursing home 

on 2.4.2016.  

 
3. It is also stated in the claim petition that treatment of the claimant  is still 

going on and the claimant is required to undergo operation in future for 

removal of screws etc. from his right leg and another amount required for 

future operations and treatment, which is estimated at Rs.5,00,000/-. The 

accident occurred due to rash and negligent driving by the driver of the 

offending Maruti Alto Car. 

 

4. After the accident, a case being Kakopather  P.S. Case No.10/2016 

u/s.279/338/427 I.P.C. was registered.  Hence, the claimant has filed this 

case claiming compensation. 

 

5. On receipt of notice of the instant case, O.P. No.1 & 2 i.e. driver  and owner 

of the offending vehicle bearing No.AS-23-C-9197 contested the case by 

filing written statements separately. 

 

6. It is stated in the written statement by the O.P. No.1 that he was the driver 

of the Maruti Alto Car bearing No.AS-23-C-9197 and the said vehicle had 

valid registration certificate at the time of accident and the said vehicle was 

also duly insured with United India Insurance Co. Ltd. bearing Policy 

No.1303003115P112427841 and was valid up to 19.1.2017.  It is further 

stated that the O.P. No.1 never drove  the vehicle in a rash and negligent 

manner, as claimed by the claimant.  In fact, the motorcycle was driven in a 

rash and negligent manner, in which the claimant was a pillion rider.  As 

such, the claimant is not entitled to any compensation from O.P. No.1. 

Hence, prayed to dismiss the claim petition against him.  

 

7. The O.P. No.2 has stated in her written statement that she is the registered 

owner of  Maruti Alto Car bearing No.AS-23-C-9197 and the said vehicle had 
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valid registration certificate at the time of accident and the said vehicle was 

also duly insured with United India Insurance Co. Ltd. bearing Policy 

No.1303003115P112427841 and was valid up to 19.1.2017.  The O.P. No.1 

i.e. driver of the offending vehicle Sri Suraj Moni Gogoi was the driver of the 

said vehicle and he had a valid driving license at the time of accident.  

Hence, the O.P. No.2 is not liable to pay any compensation to the claimant 

and hence, prayed to dismiss the claim petition against her. 

 

8. On the other hand, O.P. No.3, National Insurance Co. Ltd. submitted its 

written statement, wherein it is stated that the claim petition is vague and 

does not disclose the full particulars of the alleged accident and there is 

suppression of materials facts.  O.P. No.3 further stated that the claim is 

highly excessive and inflated and as such, prayed to dismiss the claim 

petition. 

 

9. O.P. No.4 United India Insurance Co. Ltd. also filed its written statement, 

wherein it is stated that there is suppression of material facts and 

particulars.  The claim petition is liable to be dismissed due to non-joinder of 

necessary party as because the motorcycle rider has not been made party in 

this case, although he is a necessary party. Since the motorcyclist has not 

been made a party in this case, it can be well presumed that the claimant 

himself might have driven the motorcycle in question and the accident might 

have taken place for the fault of the motorcyclist himself.  Hence, the claim 

petition is liable to be dismissed.  

 

10. On the basis of the pleadings, following issues were framed – 

(i) Whether on 28.2.2016 the claimant sustained injury as a result of 

rash and negligent driving of the vehicle bearing registration 

No.AS-23-C-9197 (Maruti Alto car)? 

(ii) Whether there was contributory negligence of both the vehicles 

involved in the accident (AS-23-C-9197 and AS-23-N-5239)? 

(iii) Whether  the claimant is entitled to get compensation?  

If so, to what extent and from whom? 
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11. The claimant examined five witnesses in support of his claim, including 

himself.  The Tribunal also examined one Khanin Jyoti Baruah as a court 

witness for just decision of the case. The O.Ps did not adduce any defence 

evidence.  I have heard the arguments of ld. counsels of the parties at 

length and scrutinized the materials available with the record. 

 

12. Issue No.(i) & (ii):- Both the issues are taken up together for 

convenience of discussion.  The claimant is examined in the case as CW1.  

He reiterated the same facts, what have been narrated in his claim petition. 

The claimant has also exhibited some documents, which are marked as 

Ext.1 to Ext.27.  In his cross-examination, CW1 replied that he is a 

cultivator by profession. At the time of the accident, the motorcycle was 

being driven by his friend Sri Milon Chetia and he was a pillion rider.  At the 

time of accident, he sustained injuries on his right leg and his operation 

was done at Dr. D.C. Bora Nursing and Maternity Home, Rupai Siding.  

There was no treatment or operation at any other hospital other than Dr. 

D.C. Bora Nursing and Maternity Home.  He further replied that Dr. D.C. 

Bora is not an orthopaedic doctor.  He spent Rs.18 lakhs in his treatment, 

but later on, he stated that he does not know the exact amount of his 

treatment.  He denied the suggestion that Ext.24  and 27 are not  genuine 

documents  and both the documents were procured for the purpose of this 

case.  He also denied the suggestion that the accident took place due to 

fault of the motorcyclist.  In his further cross-examination by the O.P. No.3, 

CW1 admitted that  there was no fault on the part of their bike and the 

accident took place due to rash and negligent driving of the Alto car. He 

also replied that he does not have any claim from National Insurance Co. 

Ltd i.e. O.P. No.3. 

 

13. CW2 is Sri Milan Chetia, who deposed in his evidence that on 28.2.2016, he 

along with the claimant Sandip Kakoty was proceeding from Kakopather 

towards their home at Dirakhmukh, Thapabari under Dholla P.S. by riding a 

motorcycle bearing No.AS-23-N-5239, which was belonging to the claimant 

and at about 2.40 P.M., while they reached near upper Ubon Lazum Gaon, 

suddenly one Alto Car bearing No.AS-23-C-9197, driven by Sri Surojmoni 
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Gogoi (O.P. No.1), coming from the opposite direction, dashed the 

motorcycle from the front side and as a result, CW2 and the claimant 

sustained severe injuries. As a result of the accident, the motorcycle was 

completely damaged.  Thereafter they were shifted to Kakopather Civil 

Hospital, but as their injuries were serious, they were shifted to Dr. Bora’s 

Nursing and Maternity Home, Rupai Siding for the treatment.  He further 

stated that he was driving the motorcycle in a moderate speed and was 

plying the motorcycle on the extreme left side of the road.  He had a valid 

driving license, issued by the DTO, Tinsukia. 

 

14. In his cross-examination, CW2 replied that both the alleged vehicles 

collided head on. He stated that he has filed one claim case being MAC 

Case No.52/2016 for the same accident, claiming compensation. He denied 

the suggestion that he was driving the motorcycle in a high speed and in a 

rash and negligent manner and as such, the accident took place for his own 

negligence.  He also denied the suggestion that he has given false evidence 

in order to help the claimant Sandip Kakoti, who in return, will help him in 

the claim petition filed by CW2.   

 

15. The claimant also examined Dr. Altaf Ahmed in support of his claim as CW3.  

Dr. Altaf Ahmed deposed in his evidence that he has received notice from 

the Tribunal directing him to bring record of examination of Sandip Kakati.  

Accordingly, he brought the documents relating to examination of the 

claimant Sandip Kakati.  The claimant was examined by the Medical Board 

on 4.7.2017 and accordingly, Disability Certificate was issued. Ext.27 is the 

said Disability Certificate and Ext.27(1) is his signature, as because he was 

the Chairman of the said Medical Board.  Sri Sandip Kakati has applied for 

getting a Disablement Certificate regarding the injury sustained by him on 

his leg and accordingly, the Board found him 43% Disability, as because 

there is probability of recovery in future, if proper treatment is provided.  

They have issued the certificate to be valid till 4.7.2017 and after expiry of 

the period, claimant will be examined again to ascertain the disablement. 
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16. In his cross-examination, CW3 replied that he does not work at Dr. Bora’s 

Nursing and Maternity Home, Rupai Siding. He never worked as a doctor in 

the said Maternity Home.   He never examined the claimant as  a patient at 

any point of time.  He cannot say, which doctor issued Ext.3.  In Ext.27 

over leaf page, there are words “Temporary Disability” and there is also a 

word stating valid till 04.07.22.  In Ext.27, whitener has been used in the 

middle portion under signature and seal of the medical authority (Clause 3).  

He denied the suggestion that the case of the  claimant is not a case of 

temporary disability, but  a case of simple injury. He denied the suggestion 

that they have falsely issued a Disability certificate to the claimant in 

compliance with the request of the claimant and without any genuine 

ground. 

 

17. The claimant in support of his case, also examined Dr. Deben Chandra 

Borah as CW4.  He deposed in his evidence that he is the proprietor of M/s. 

Borah’s Nursing & Maternity Home situated at  Rupai Siding, Doomdooma. 

Accordingly, his nursing home issued one discharge certificate of Sandip 

Kakoti of Dirak being patient of the hospital being registration No.10970/16. 

He was admitted on 29.2.16 and was discharged on 2.4.16 and accordingly, 

he issued the discharge certificate vide Ext.3 and Ext.3(1) is his signature.  

The patient was admitted in the hospital for alleged road traffic accident 

with compound type-3 segmental fracture on left tibia and shaft of fibula.  

Accordingly, the said patient has undergone operation in his nursing home  

 

1. ORIF with leg screw fixation of right tibia with external fixation 

application under spinal anesthesia on 29.2.16. 

2. Wound debribration and adjustment of external fixation with fresh 

changing. 

3. Skin grafting with new external fixation under G.A. 

 

18. CW4 further stated that the operation of the patient was conducted by Dr. 

Debanga Sharma Baruah and his team. Said Dr. Debanga Sharma Baruah is 

the Associate Professor of Orthopaedics of Assam Medical College Hospital.   
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Accordingly, they issued one bill of operation charges.  Ext.7 is the said bill 

and Ext.7(1) is the signature of their Accountant Sri Dipak Gupta, which he 

knows. The total operation charges was Rs.1,49,500/- and accordingly, they 

issued one bill of the said patient being their hospital bill No.1107 dated 

2.4.16. They issued one bill amounting to Rs.2,09,850/- including the 

hospital charges, which he has shown in Ext.7 and apart from this, the 

injured purchased some medicines from their hospital pharmacy as Ext.9, 

10, 11, 12, 13 and 14 and accordingly, the amount mentioned in the said 

bills were received by their hospital. Apart from the above, some medicines 

were not available in his pharmacy, as such, those medicines were 

purchased from some other pharmacies and he has seen some cash memos 

issued by different hospitals.  Accordingly, they received the amount from 

the patient and after that, he was discharged from his hospital.  The injury, 

which he found, may cause the disability of the injured.   The operation, 

which he performed, requires future operation of the injured for removal of 

screw and other fixation of bone. 

 

19. In his cross-examination, CW4 replied that he is a gynaechologist and his 

nursing home is meant for gynaechology patient as well as other patients. 

The patient in question Sandip Kakoti was an orthopaedic patient and this 

case is not a gynaechology case.   He does not remember, who admitted 

Sandip Kakoti in his nursing home. There is no mention of any advice from 

any doctor regarding future treatment of patient Sandip Kakoty in any of 

the documents exhibited  or issued from his nursing home.  Ext.7 and 8 are 

bill cum money receipts for the total amount of Rs.2,09,850/- and both 

these documents are handwritten.  He denied the suggestion that as per 

law, it is necessary to issue computerized bill cum receipts against any 

treatment cost and the said bill copies are required to be submitted along 

with Income Tax return to show the actual income of the nursing home in 

question. He denied the suggestion that Exts.7 and 8 are not genuine bills 

cum money receipts and have been prepared as per his will illegally to 

avoid income tax.   He further denied that Exts.9 to 14 are not genuinely 

issued medicine bills, but these are prepared to avoid income tax by illegally 

selling medicines from his nursing home.  He lastly denied that he is not 
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authorized person to comment as to whether any future treatment is 

required or not for Mr. Sandip Kakoti. 

 

20. The claimant further examined Sri Bakul Sonowal. S.I.  as CW5 in support 

of his claim. CW5 deposed that he is working as Officer-in-Charge of 

Kakopather police station and on receiving summons issued by the Tribunal, 

he came to depose in this case.  He was directed to bring documents of 

Kakopather P.S. Case No.10/2016, but he could not bring any document, as 

all the records of that case were sent by the previous O.C. of Kakopather 

P.S. to Tinsukia P.S. The case is charge-sheeted vide charge sheet No.09/16 

dated 30.5.16.  He has seen that the Accident Information Form 54 was 

submitted by Kakopather police station on 4.3.2016. Ext.2 is the said 

report. 

 

21. In his cross-examination, CW5 replied that he has not submitted the copy 

of charge-sheet of this case to the Tribunal. He has not prepared the Form 

54 of Kakopather P.S. Case No.10/2016. In Ext.2, in column No.9, 

motorcycle No.AS-23-N-5239 is shown to be owned by Sandip Kakoti.  He 

has not investigated the accident in question of this case at any point of 

time. 

 

22. Sri Khanin Jyoti Baruah was examined as a court witness to prove the fact 

that he has served the summons/notice (Ext.Ka) to Dr. Deben Chandra 

Borah of Dr. Borah’s Nursing & Maternity Home. The witness deposed that  

he went to serve the notice/summons  to Dr. Deben Chandra Borah of Dr. 

Borah’s Nursing and Maternity Home, Rupai Siding and accordingly, he 

served the said notice to said Dr. Borah’s Nursing and Maternity Home, 

which   was duly received by the staff of the office of Dr. Borah’s Nursing & 

Maternity Home.   

 

23. From Ext.2 i.e. Accident Information Report, it appears that on 28.2.2016 at 

about 2.40 P.M., an accident took place involving two vehicles bearing 



10 

 

 

No.AS-23-N-5239 (Super Splendor motorcycle) and AS-23-C-9197 (Maruti 

Alto Car) and in the said accident, the claimant sustained injuries. 

 

24.  From the evidence of CW1 and CW2 and the materials available in the 

record and in absence of any contrary evidence, I have sufficient reasons to 

hold that the accident took place due to rash and negligent driving by the 

driver of the offending Maruti Alto Car. There is also nothing in the evidence 

to prove that the claimant or the motorcyclist had contributed to the 

accident. So, Issue No.(i) and (ii) are  decided accordingly in the affirmative 

and in favour of the claimant.   

 

25. Issue No.(iii):-  In view of the aforesaid decision in issue No.(i) & (ii), the 

claimant is certainly entitled to compensation. According to the claimant, 

due to the alleged accident, he incurred medical expenditure worth Rs. 

3,25,472/- and in support of the same, he has  also filed the medical 

documents in respect of his treatment in connection with the accident. 

While  going  through  the  medical   bills  and  vouchers,  it  appears  that  

vide  Ext.  7 & 8,  the  claimant  paid  Rs. 2,09,850.00  to  the  nursing  

home. Vide  Ext. 9 to  21,  the  claimant  has  claimed  for  expenses  of  

medicines. On  calculation  of  the  said  bills  and  vouchers  it  amounts  

to  Rs. 65,622/- total  amounts   of  Rs. 2,09,850.00  + Rs. 65,622/- 

amounts  to  total  Rs. 2,75,472/- but  the  claimant  in his  claim petition  

claimed  for  Rs. 3,25,472.00  as  medical  expenses.  On  careful  scrutiny  

it  appears  that  there   is  two  other  money  receipts  which  are  Ext. 4  

and  Ext. 5  and  in  these  two  money  receipts,  the  claimant  paid  Rs. 

20,000/-  on  10.03.16  and  Rs. 30,000/-  on  01.04.16, total  Rs. 50,000/-  

to  the  said  nursing  home  and  this  Rs. 50,000/-  if  calculated  with  Rs. 

2,75,472.00 it  stand  as  total  amount  of  Rs. 3,25,472.00. But it is  clear 

from  the  Ext. 4 &  5  that  these  two  money  receipts  are  advance 

payment  made  by  the  claimant  to  the  said  nursing  home,  whereas,  

this  Rs. 50,000/-  has  not  been  excluded/deducted.  So,  it  crystal  clear  

that the  claimant is  entitled  to  get  Rs. 2,75,472/-  on  medical  

expenses.  
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26. The claimant was operated in his right leg and he is also required future 

operation for removal of screw etc. and in future medical expenses head, 

he claimed  Rs. 5 lakhs  but  the  nature  of  the injury  and  the  evidence  

of  the  case  does  not  leads  to  the  conclusion  that  he  is  entitled  for  

such  an  amount  whereas  at  best  he  should  get  an  amount  of  Rs. 

50,000/- on  this  head. 

 

27.  Apart  from  that  for  pain  and  sufferings,  Rs. 25,000/-  is  awarded.  

In  respect  of  the  claim  of  loss  of  amenities  and  loss  of  future  

prospects  there  is  no  evidence  that the  claimant  is  entitled  to  this  

amount  in  the  given  nature  of  the  case  for  any  loss of  amenities  

and  loss  of  future  prospects  because  claimant  has  failed  to produce  

such  evidence  to  that  effect  and  the  Ext. 27 is  also  found  as  

Temporary  Disability  Certificate. 

 

28.  In  respect  of  loss  of  income  the  claimant has  prayed  for  loss  of  

income  for 14 months  of  Rs. 8,000/- and  he  claimed  total Rs. 

1,12,000/-  under  this  head.  The  claimant  prayed  for  loss  of  income  

for  14  months,  but  as  per   Ext. 3,  Discharge  certificate,  the  date  of  

admission    in  the  nursing  home   was  29.02.16  and  date of Discharge  

was 02.04.2016.  On  calculation,  it  appears  that the  claimant  was  in  

hospital  for  about  34  days. In  the  evidence   as  CW.1,  he  stated  that  

he  was  admitted  in hospital  on  29.02.16  and  discharged  on  02.04.16 

but  his  treatment  was  still  going  on  and  he  was advised  for  future  

operation.  There  is  no proper  evidence  that  the  claimant   sustained  

loss of  income  for  14  months. But  definitely,  he  has  suffered  loss  of  

income  irrespective  of lack  of definite  period  proved  by  the  claimant.  

The  claimant  as  CW.1  in  his  evidence  stated  that  he  was  a  

cultivator  and  he  is  still  cultivator  and  his  monthly   income  is  shown  

as  Rs. 8,000/- per  month. So,  it  appears  to  me  that  in  absence of  

definite  evidence  of  income, the  Tribunal  can presume   and  determine  

an  income  which  in  this  case   is  found  fit  to  be  Rs. 5,000/- per  

month  and  if  we  calculate  Rs. 5,000/- X 10  months,  it  amounts  to  

Rs. 50,000/-  and  he  is  awarded. 
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29. Regarding  the other  expenses  like  fooding, lodging  and  conveyance ,  

the  claimant  claimed  for  Rs. 50,000/-. But  there  is  no  supportive  

evidence.  So,  he  is  awarded  with  Rs. 30,000/-.  

 

30. In total, the claimant is awarded Rs. 4,30,472.00.  

 

31.  At the relevant time of accident, the offending Maruti Alto car was duly  

insured with United India Insurance Co. Ltd.   This being the position, O.P. 

No.4 is liable to pay the compensation to the claimant. Issue No.(iii) is 

decided accordingly. 

 

O     R     D     E     R 

 

32. The O.P. No.4(The United India Insurance  Co. Ltd.) is directed to pay Rs. 

4,30,472.00 (Rupees  Four Lakhs  Thirty Thousand & Four Hundred  

Seventy  Two) only to the claimant alongwith  interest @ 6% per annum 

from the date of filing of the claim petition and till realisation.  

 

33. The claim  case is accordingly disposed of.   

 

Given under my hand and seal of this Tribunal on this the 28th  day of 

January, 2021.   

 

 

Dictated and corrected by me. 

 

         (B. Sutradhar)                       (B. Sutradhar)                                 
    Addl. Member - 2, MACT,     Addl. Member - 2, MACT 

   Tinsukia       Tinsukia 


