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HIGH COURT FORM NO.(J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

IN THE COURT OF THE ADDL. DISTRICT  JUDGE -2 ,  TINSUKIA 

 

District         : Tinsukia 

 

Present  :  Sri B.  Sutradhar, 

   Addl. District Judge-2, 

   Tinsukia. 

 

Misc(M) Case  No. 14/2019 
Arising  out of T.S(M) Case No. 28 of 2019 

On Friday, the 8th day of January, 2021 

 

Smt.  Utpala Das, (28 yrs.) 

                              W/o. Sri  Santosh  Das, 

                              D/o. Late  Khageswar  Das, 

   R/o. Loonpuria  Gaon,   

                              P.O. Panitola, 

    P.S & Dist. Tinsukia,  Assam. 

                                               ...........................Petitioner.                     

     -Versus-  

       
Sri  Santosh  Das,(36 Yrs.),                      

                              S/o. Sri  Kanuram  Das  

   R/o.  No. 8 – Sookeriting, 

                              P.O  & P.S Doomdooma,                                  

            Dist. Tinsukia, Assam.         

     ….................Respondent/Opp. Party. 

                                                             

  This suit come on for final hearing on 04.01.2021  in  the  presence of :

     

   For the Petitioner    :  Sri  N.  Prasad,  Advocate. 

   For the Respondent :  Sri S.  Buragohain, Advocate. 

 

And having stood for consideration to this day the Court delivered the following 

Judgment.  
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J  U  D  G  M  E  N  T 

                  
 

1.                Here in  this suit, Smt. Utpala  Das is  the  petitioner  and  Sri 

Santosh  Das is  the  respondent   which  has arisen  out  of T.S(M) Case No. 28 

of 2019.  

  
 

2.               This  is a  Petition of  the  petitioner  under  section 24  the   Hindu  

Marriage  Act,  1955 wherein the  petitioner  has  stated   that the respondent 

above noted  case  has initiated a  Title  Suit(M) under  Section  13(1)(ia) of  

Hindu  Marriage  Act, 1955  against  the  Petitioner  and  the  Respondent  has  

filed  his  written  Statement.  

 
3.                The  fact  of  the  case  has been  elaborately  detailed  by  the  

Respondent  in  her  Written  Statement filed in  the  case  and  the  

Respondent  craves  the  leave  of  this Court  to  refer  to  the  same  as  and  

when  the  circumstances  may arise  for  the  same.  

 
4.                The  respondent  and  petitioner  entered into  wedlock  by  

registering  their  marriage  under  the Special  Marriage  Act,  1954  registered  

before  the  Marriage  Officer, Tinsukia.  Thereafter,  on 11.05.2016  their  

marriage  was  also  socially  solemnized  at  Loonpooria  Gaon  as  per  their  

prevailing  Hindu  Rituals  and  Customs. That in  course  of  marital  life,  the  

Petitioner  and  his  family  members subjected  the  Respondent  with  habitual  

mental  and physical  torture  and  deserted  her  without  any  just and  

reasonable  cause  and  compelled  her  to  reside  in her parental  house.  In 

course of  time,  the  respondent  gave  birth  to  a  male  child  on  16/02/2017  

at  Dey‟s  Nursing  Home,  Tinsukia  who was  later  on named  as Ryan. That  

the petitioner  after  deserting  the  respondent  never  provided  any  

maintenance  inspite  of  having sufficient  means,  financially   sound  and  

being  an  able-bodied  person. Furthermore,  the  petitioner  has  not  taken  

any  steps  to  bring  back  the  respondent and  minor  child  to  continue  the  

conjugal  life  with him,  so  finding  no  alternative,  the  respondent  filed 

Maintenance  Case  no. 14M of  2018,  wherein  interim  maintenance  of  Rs. 

4000/-  per  month  is  granted  for  the  respondent  and  her  minor  son.  The  

respondent  impugned  the  order  of  interim  maintenance  before  the  court 

by  filing  Criminal  Revision  no. 2(1) of  2019  and  the  same  was  increased  
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to  Rs. 6000/- per  month.  It  is to  be  mentioned  herein  that  the  said  

amount  is  not  sufficient  in  this  era of  high  inflation.  That  the petitioner  is  

a  permanent  employee  of  Aviation  Research  Centre,  situated  at  

Doomdooma,  rendering his  service  in  Fire  Service  Department  and  now  

he  is  transferred  to  ARC  Sarsawa,  Saharanpur,  Uttar Pradesh. He has  been  

earning  more  than  Rs. 28,612/- per  month  by  way  of  his  salary  and  

besides   that  he  is  also  availing  facilities  of  medical, quarter, bonus  and  

other  amenities  out  of  the  said  job.  The  petitioner  is  also  having  

sufficient  bank  balance,  landed properties  in  his  own  name  as  disclosed  

by  him  during  the  stay  of  respondent with him.  In this  era  of  high  

inflation  and  increase  in  the  cost  of  living  it is  difficult  on  the part  of  

the  respondent  to maintain  herself  and  her  minor  son,  who  often  remains  

ill. That instead  of  providing  any  maintenance  to  the  Respondent  and  

minor  child  by  discharging  his  liabilities,  the  Petitioner  has  maliciously  

filed  the  present  case  seeking  Divorce  from  the  Respondent  on  totally  

false  and  concocted  ground.  That  the  Respondent,  therefore,  claims  a  

sum  of  Rs. 10,000/- for  herself  and  Rs. 5,000/-  for  minor  son  by way  of  

pendent lite maintenance  from the  petitioner for  payment  of  which  

petitioner  is  legally bound  to  bear  for  the  respondent  and minor  child,  

which  he  has  failed  and  neglected  to pay inspite  of  his  adequate  means. 

Hence,  the  respondent  prayed to pass  necessary order  directing  the 

petitioner  to pay  monthly allowance  of  Rs. 10,000/- to  the  respondent  and  

Rs. 5,000/-  for  her  minor  son.  

 
5.                In  reply  the Opposite Party  has  filed  written  objection against the  

petition of  the  petitioner.  That  the  statements  made  in para 1, 2  &  3 are  

admitted  by  the  answering  Opp. Party/Petitioner.  That  the  statements  

made  in para 4 of  the petitioner  filed  by  the  petitioner/respondent  is  true 

only  to  the  extent  of  giving  birth  to  a  male  child  on  16.12.2017  at  

Dey‟s  Nursing  Home,  Tinsukia by  the  petitioner/respondent who  was  later  

named  as  Ryan; however  the other  part  of  the  statement  made  in  para  4  

that “in  course  of  life,  the  Petitioner  and  his  family  members subjected  

the  Respondent  with  habitual  mental  and physical  torture  without  any  just 

and  reasonable  cause  and  compelled  her  to  reside  to her parental  house 

are  totally  false  and  concocted, hence  denies  by  the  answering  opposite 

party. That  the  statements  made  in para 5 of  the petition  are  partly  true 
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only  to  the  extent  that  the petitioner/respondent  filed  a  maintenance  case  

no. 14M/2018  wherein interim maintenance  of  Rs. 4000/-  per  month  is  

granted  to  the petitioner/respondent and  her  minor  son  which  has  later on  

been increased  to  Rs. 6,000/-  per  month by  the  Hon‟ble  District  Judge,  

Tinsukia  vide  Criminal  Revision  -2(1) of  2019, but  the  Opposite  Party  

denies  the  other part  of  the  statement  made  in para  5  of the  petition that 

“ the petitioner  after  deserting  the  respondent  never  provided  any  

maintenance  inspite  of  having sufficient  means,  financially   sound  and  

being  an  able-bodied  person. Furthermore,  the  petitioner  has  not  taken  

any  steps  to  bring  back  the  respondent and  minor  child  to  continue  the  

conjugal  life  with him,  so  finding  no  alternative,  the  respondent  filed 

Maintenance  Case  no. 14M of  2018”  as  the  same  are  totally  false. In  this  

context,  it  is to  be  mentioned  here  that  the  entire  facts  and  

circumstances  under  which  the opposite  Party/Petitioner  has  been  

constrained  to  file  the  Title  Suit(M) 28/2019  before  the  Court  have  

already  been  narrated  in  detail  in  the plaint;  which  will be substantiated  at  

the  time  of  hearing. That  the  statements  made  in para 6 of  the petition is 

partly  admitted  by the  answering Opposite  Party/Petitioner  to  the  extent  

that   that  “the petitioner  is  a  permanent  employee  of  Aviation  Research  

Centre,  situated  at  Doomdooma,  rendering his  service  in  Fire  Service  

Department  and  now  he  is  transferred  to  ARC  Sarsawa,  Saharanpur,  Uttar 

Pradesh”,  however,  the  petitioner  denies  the  later  part  of  the  statement  

made  in the para  6 of  the petition  that “he has  been  earning  more  than  

Rs. 28,612/- per  month  by  way  of  his  salary  and  besides   that  he  is  also  

availing  facilities  of  medical, quarter, bonus  and  other  amenities  out  of  the  

said  job.  The  petitioner  is  also  having  sufficient  bank  balance,  landed 

properties  in  his  own  name  as  disclosed  by  him  during  the  stay  of the  

respondent with him”  as  the  same  are  totally  false.  

 
6.                That  the  statements  made  in para 7 of  the petition   filed  by  the 

petitioner /respondent  is  totally  false  and  concocted,  hence  denied  by the  

answering  opposite party/petitioner  and the  petitioner/respondent  is  

required  to prove   the  same  in  due  legal  manner. It  is  to  be  mentioned  

here  that  the Opposite  Party/Petitioner  has  been  paying  a  sum  of  Rs. 

6000/-  per  month  to the  petitioner/respondent  being  interim  maintenance  

in  the  Maintenance  case  no. 14m of  2018  pending  in the  court  of  Ld. 
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SDJM,  Tinsukia.  That in  reply  to the  statements  made  in para 8 of  the 

petition   filed  by  the petitioner /respondent,  the  answering  Opposite Party 

/petitioner  begs to  submit  that  the  petitioner/respondent is  not  legally  

entitled  to  any amount  by  way  of  pendent  lite  maintenance  amount  from  

the petitioner  due  to  reasons  cited  below :- 

 
a.  That  the  petitioner/respondent  left  the  company  of  the opposite  

party/petitioner  alongwith  her  child  without  any  just  and  

reasonable  cause  which  has  been  detailed  in  the  Title  Suit  No. 28 

of  2019. 

 
b. That, in  spite  of  the  aforesaid  behavior  of  the petitioner/respondent,  

the Opposite  Party/petitioner  filed  a  petition  under  section 9 of  the 

Hindu  Marriage  Act,  seeking  for  restitution  of  conjugal  rights‟  

before  the  Hon‟ble  District Judge,  Tinsukia  wherein  the  

petitioner/respondent  has  been  directed  to  be  in  the  company  of  

the  opposite  party/petitioner  and  the opposite party/petitioner  has  

been  asked  to  take  back  the  Petitioner/respondent  to  Saharanpur, 

U.P  vide  order  dated  3/8/2018;  but  of  no  avail.  

 
c. That, admittedly  this  answering  Opposite  Party/petitioner  earns  a  

net  salary  of  Rs. 28,612/-  per  month  out  of  which  he  has  been 

paying Rs. 6000/-  per  month  to  the  petitioner/respondent  and  her  

baby  being “Ad  interim  maintenance”  in  the  maintenance  case  no. 

14m of  2018. 

 
                  Moreover,  the Opposite Party/Petitioner  availed  a  personal  

loan  of  Rs. 2,00,000/-  from  HDFC  Bank,  Doomdooma  Branch,  vide  

loan  Account  no. 37666917  with  monthly  EMI of  Rs. 5694/-  which  

started  from 07.03.2016  and  shall  be  completed  on  07.02.2020. 

Besides,  the  aforesaid  personal  loan  of  Rs. 2,00,000/- from HDFC 

Bank,  Doomdooma  Branch  the  Opposite  Party/Petitioner  has  taken  

another personal  loan of  Rs. 1,00,000/- from SBI, Doomdooma, Branch  

vide  loan  Account  No. 35617106408 for  a  period  of  5 years  with  

monthly  EMI  of  Rs. 2700/-  per  month  which  has  started  from  

April  2016  and  shall  be  completed  on  April, 2021. (Loan Accounts  

and  Bank  Statements  of  HDFC  Bank  and  State  Bank  of  India  
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availed  by  Santosh  Das  are  being  appended).  It  is  needless  to  

say  that  the  Opposite Party/Petitioner  has  taken the  said  2 personal  

loans  to  fulfill  the  demand and  comfort  of  the 

petitioner/respondent.  Apart  from  the  above,  the Opposite  

Party/Petitioner‟s  father  is  a  retired  ailing  person  who  is  presently  

suffering  from  ailment  and  his mother is  also  an  ailing  old  lady  

and  both  of  them  are  fully  dependent  on  the  aforesaid  income  of  

the Opposite Party/petitioner.  That, on  the other  hand,  the  

respondent  is  an  earning  lady,  who  is  the  proprietor  of  “UTPALA 

MOTORS”  situated  at  Municipal  Market,  Tinsukia, Opp.  to  Hotel  

Mayurjyoti, A.T  Road, Tinsukia; P.O & P.S,  Tinsukia,  Assam  and  she  

is  an  Income  Tax  Assessee. (Income  Tax Return  of  Mrs. Utpala  Das  

is  being  appended). That,  due  to  the  aforesaid  reason  it  is  

obvious  that  the  petitioner/respondent  is “self sufficient”  and  hence  

she  decided  to  leave  the  company  of  the Opposite Party/Petitioner  

at  her  own will  and  accord;  as  such  she  is  not  at  all  entitled  to  

any “pendent lite”  maintenance  from the  Opposite Party/Petitioner. 

Hence,  the Opposite Party  has preyed  to  admit  the  Written  

Objection by dismissing  the  petition  filed  by  the 

petitioner/respondent  seeking  „pendente lite‟ maintenance.  

 
7.            The  point  for  determination  is  as  follows : 

(i)  Whether  the petitioner/respondent is  entitled  to ‟pendent  lite 

maintenance, and  if  so,  to  what  extend‟? 

 

8.             I have heard argument from the Ld. Counsels of both sides and 

perused the petition of petitioner, objection petition of  the  respondent. 

 

Discussion, Decision & Reasons thereof: 
 

9.            Upon hearing both sides I have gone through the material on record.   

 

10.         It  is  pertinent   to  mention  here   that  the   petitioner  has  filed  

the  petition  U/s. 24  of Hindu  Marriage  Act,  1955. Sec. 24 of Hindu  Marriage  

Act,  1955. 

 
11.         Now  let  me  first  consider  what  is  the provisions  mentioned  U/s. 

24 of  Hindu  Marriage  Act.  The  Section  24 of  Hindu  Marriage  Act as  
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envisaged  is  follows:  

 
“24. Maintenance pendente lite and expenses of proceedings.- Where in 

any proceeding under this Act it appears to the Court that either the wife or the 

husband, as the case may be, has no independent income sufficient for her or 

his support and the necessary expenses of the proceeding, it may, on the 

application of the wife or the husband, order the Respondent/Petitioner to pay 

the petitioner the expenses of the proceeding such sum as, having regard to the 

petitioner's own income and the income of the defendant/petitioner, it may 

seem to the Court to be reasonable”.  

 
12.          As  per  Section  24 of  Hindu  Marriage  Act,  the  provision  speaks  

that  where in  any  proceeding  under  this  Act,  it  appears  to the Court that 

either the wife or the husband, as who has no independent income sufficient for 

her or his support and the necessary expenses of the proceeding,  may,  pray 

for  maintenance pendentlite.   The  vital  question  to  be  decided  by  a  court  

is  that  the  petitioner  who  prayed  for  maintenance  under  this  section  

during  the  course  of  proceeding  may  get  benefit  of  this  section  only  

when  there  is  no  independent  income  sufficient  for  the petitioner.  The  

petitioner  under  this  section  includes  both  wife and husband. In  this vary  

section,  the  word “may”  has  been  used which  indicates  that  unless  and  

until  a  court  is  satisfied  that  the petitioner   has  no  sufficient  income  for  

maintenance  and  for  necessary  expenses  of  the proceeding,  the petitioner  

may  get  the  benefit  of  this provision. 

 

13.                    Here in  this  case,  Smt. Utpala  Das  is  the  respondent  of  original  

Title  Suit (M) no. 28/2019  who  prayed  for  maintenance pendentlite  claiming  

Rs. 10,000/-/- for  herself and  Rs. 5,000/-  for  her  minor  son. The  written  

statement  has  been  submitted  by  Sri  Santosh  Das, who  is  the  petitioner  

of  original  above  mentioned  suit.  In  the  written  statement,  the  said  

respondent  of  this  case  has  stated  that  he  has  been  earning  Rs. 

28,612/- per month  and  out   of  said  income,  he  has  to  pay  Rs. 6000/- 

per  month  to  the  petitioner  and  her  baby  in  Maintenance  case  no. 

14(M)18.  In  the  written  statement  it  is  also  stated  that  has  availed  

personal  loan  of  Rs. 2 lacs  and  paying  EMI  of  Rs. 5,694/- etc.  It  is  also  

stated  that  the petitioner  Smt. Utpala  Das  is  an  earning  lady  who  is  the 

Proprietor  of  Utpala  Motors  situated  at  Municipal  Market, Tinsukia  and  she  
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is  an  income Tax assessee  and  copy  of some  returns  has  been  submitted  

alongwith  the  written  objection. 

 
14.               The  Paramount  consideration  before  this  court  is  now,  whether  

the petitioner    has  sufficient   income  or  not  and  whether  the  respondent  

is  in  that position  to  provide  more  maintenance  under  this  provision of  

law(though there  is  no  bar)  as  he  has  been  already  paying  Rs. 6000/-  in  

a  maintenance  case  U/s. 125 Cr.P.C  as  stated.  Taking into  consideration  the  

entire  facts  and  circumstances  of  this  case  and  the  related  papers  and  

documents  and  hearing  of  both  sides,  this  court   has  no  hesitation  to  

come  to a  conclusion  that  the  petitioner  Smt. Utpala  Das  is  having  

sufficient  income  and  she  is  already   getting  Rs. 6000/- per  month  from  

the  respondent.   

 
15.                 The  petitioner  has  failed  to  establish  that  she  has  no  sufficient  

income  to  get  benefit  of  Sec. 24  of  the  Hindu Marriage  Act. The  materials  

available  in  the  record  also,  does not  leads  to  the  conclusion  that  the  

respondent,  Sri  Santosh  Das  is  earning  more  than the petitioner to provide  

further  maintenance   in  view  of  the provisions  lying  U/s. 24 of  Hindu  

Marriage  Act,  1955.  

 
16.               On  considering all,  the  issues so  framed   is   decided  negative  

and  goes  against  the petitioner  and  this  Court  without  hesitation  come  to 

the  conclusion  that  the petitioner  is  not  entitled  to  get  pendentlite  

maintenance  from  the  Opp. Party  as per  section 24 of the  Hindu  Marriage  

Act, 1955.   

 
17.                Petition  is  dismissed. 
 
18.                The suit is disposed of on contest without cost.  

 
19.                Given under my hand and seal of this Court on this the 08th day of 

January, 2021.  

  

Dictated and corrected by me: 

 

     ( B.  Sutradhar )                            ( B.  Sutradhar)    
        Addl. District Judge-2                       Addl. District Judge-2     
                   Tinsukia.                                     Tinsukia 


