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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  genesis  of  this  case  has  its  roots  with  the  lodging  of  the  First

Information Report (in short as the FIR) that on 24.11.2013 at about 6:00

PM,  the elder  brother  of  the  informant  was  leaving  from his  work from

Assam Electric situated near T.C.P. Laipuli and crossing the NH-37 adjecent

to which a Railway crossing gate was situated and while crossing the same,

a Winger vehicle bearing Regd. No. AS-06-AC-0374 came in very high speed

and also driving in very negligence manner dashed with him and as a result

of which, the elder brother of the informant sustained grievous injury and

taken  to  Tinsukia  Civil  Hospital,  Tinsukia.  However,  by  observing  the

grievousness  of  injury,  doctors  referred  him  to  A.M.C.H.,  Dibrugarh  for

better treatment and due to busy with the treatment of  victim delay in

lodging the ejahar caused. Hence the case. 

INVESTIGATION

2. On the basis of aforesaid FIR, police registered a case against the accused

person as Tinsukia PS Case No. 926/2013 under section 279/338 of Indian

Penal Code (Herein after referred to as IPC). Police investigated the case

and  on  completion  of  investigation  submitted  charge-sheet  against  the

accused person Sri Hanta Kr. Chetia under section 279/338/427 IPC. 

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused person Sri Hanta Kr. Cheita in Court, copies

of relevant documents u/s 173 Cr.P.C were furnished to him in compliance

with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a prima

facie  case  was  found  against  the  accused  person  under  section

279/338/427 of IPC. The accused person pleaded not guilty and claimed to

be tried when particulars of offences under those sections are duly read

over and explained to him.
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WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution side adduced evidence of ten witnesses and exhibited seven

documentary evidence. 

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At  the  close  of  the  prosecution  evidence,  examination  of  the  accused

person U/S 313 of the Cr.P.C. has been done with regard to the incriminating

circumstances appeared against him in the prosecution evidence. Defence

side has adduced no evidence and plea of the defence is of total denial. 

ARGUMENT

7. I  have heard the arguments of  the Learned Additional  Public  Prosecutor

representing  the  State  and  Learned  Defense  Counsel  representing  the

accused  person.  After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both the sides

and  the  accused  person,  the  following  point  is  taken  as  points  for

determination.

POINTS FOR DETERMINATION:

(i) Whether the accused person on 24.11.2013 at about 6:00 P.M.  drove

a  Winger  Vehicle  bearing  Regd.  No.  AS-06-AC-0374 on  NH-37

adjecent to which a Railway crossing gate was situated, in a manner

so rash and negligent as to endanger human life or as to be likely to

cause hurt or injury to any other person and thereby committed an

offence punishable under Section 279 of IPC?

(ii) Whether  on  same  day,  same  place  and  same  time  the  accused

person caused grievous hurt to the elder brother of the informant by

doing an act so rashly or negligent as to endanger the life of the

elder brother of the informant or his personal safety  and thereby

committed an offence punishable under Section 338 IPC?

(iii) Whether  the  accused  person  on  the  same  date,  time  and  place,

committed mischief and thereby caused loss or damage to the elder
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brother  of  the  informant  and  thereby  committed  an  offence

punishable under section 427 of IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

8. PW1  Sri  Kamaleswar  Kurmi,  in  his  examination,  stated  that  he  is  the

informant of this case and the victim was his brother. He stated that on

24.11.2013 at about 6:30 PM when he was at his home, he received phone

call of his cousin Sri Khireswar Kurmi, who informed him that near Laipuli

Army Camp, the victim met with an accident. After receiving information

when he went to the place of occurrence, he saw that one winger vehicle

bearing  Regd.  No.  AS-06-AC-0374  dashed  against  one  tree  and  was

standing in that position. He also stated that he meet the deceased victim

in Tinsukia Civil Hospital. The victim was not in a position to properly speak

and through gesture and sign language made me understand that at the

time of incident he was returning from his work at Assam Electric Company

and near Laipuli Army Camp winger vehicle coming from Dibrugarh dashed

him and caused injury. He also stated that his cousin Khireswar Kurmi has

seen the incident. He further stated that when Khireswar Kurmi meet him in

Tinsukia Civil Hospital, he told him that when he was loading passenger in

his auto, that winger vehicle overtake him and dashed the victim. Later as

the  injury  was  severe,  victim  was  referred  to  Tinsukia  Civil  Hospital,

Tinsukia. He also stated that the victim from his childhood cannot speak

and hear properly. He proved Ext.1 is the ejahar lodged by him and Ext.1(1)

as his signature.

9. During his cross-examination he stated that he cannot say the contents of

Ext.1 and that he has narrated the fact about the incident to the person

who has written the ejahar.  He also stated that he has not narrated the

whole incident to the person who wrote Ext.1. 

10. PW2 Sri Bijoy Koiri, in his examination, stated that he knows the informant

Sri Kamelswar Kumi. He do not know the accused present in the dock today.

About six years ago at 6 PM while he was coming back from his duty at

Factory,  a winger coming from Dibrugarh to Tinsukia hit  Sri  Guna Kurmi

while he was crossing the National  Highway in front of the Laipuli  Army
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Camp.  He  saw  when  he  heard  the  sound.  The  victim  was  brought  to

Tinsukia Civil Hospital. Police recorded his statement. 

11. During his cross-examination he stated that the victim Sri Guna Kurmi was

deaf and dumb. As the victim was deaf, the incident took place. It is not a

fact that the incident took place as the victim could not hear. He do not

remember who were with him at the time of the incident. It is not a fact

that no other person was present at the place of occurrence and as such he

could not name the persons present at the place of occurrence. It is not a

fact that as Sri Guna Kurmi is his friend as such he have deposed falsely

today. 

12. PW3 Sri  Babul  Das,  in  his  examination,  stated that  he do not know the

informant Sri Kamelswar Kurmi. He knows the injured Sri Guna Kanta Kurmi.

In the year 2013 an accident took place and after he heard about it, he

reached the place of occurrence. He do not know anything more about the

incident. 

13. During his cross-examination he stated that police only asked his name. 

14. PW4  Sri  Santosh  Singh,  in  his  examination,  stated  that  he  knows  the

informant and the injured Sri Guna Kanta Kurmi as well. He do not know the

accused  present  in  the  dock  today.  In  the  year  2013  in  the  month  of

November at about 6 PM when they were coming out of the factory and the

injured was crossing the National Highway 37, a Winger vehicle came and

dashed him near the Army Camp Laipuli Rail Gate. The driver of the winger

escaped. He did not see the driver of the winger vehicle and he do not

remember the registration number of  the winger.  About twenty to thirty

people gathered at the place of occurrence. Police recorded his statement.

Police  seized  the  Winger  and  the  bicycle.  Ext.2  is  the  seizure  list  and

Ext.2(1) is his signature therein. The bicycle that was seized belonged to

the injured. 

15. During his  cross-examination  PW4 stated that  police  did  not  interrogate

him. Police took his signature. He do not know what is written in Ext.2. It is

not  a  fact  that  he  have  falsely  deposed before  the  Court  today as  the

injured was his friend. He signed upon Ext.2 at the chamber of the Manager

of his factory. 
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16. PW5 Smt. Dayabati Kurmi, in her examination, stated that she knows the

informant, who is her brother in law. She do not know the accused present

in the dock. She know the injured Sri Guna Kanta Kurmi who is her husband.

She was at her home about four years ago when her son informed her that

her  husband met  with  an  accident  and  she  directly  rushed to  the  Civil

Hospital  Tinsukia  from  where  he  was  referred  to  Dibrugarh.  Later  her

husband was brought back to Tinsukia on the same day and admitted to

Citi Hospital Tinsukia for treatment of his injuries. Her husband has been

unable to work since the incident. 

17. During  cross-examination  PW5  stated  that  police  has  not  recorded  her

statement. Whatever she had said today has not been stated by her before

police. 

18. PW6 Sri Mohan Sah, in his examination, stated that he do not know the

informant. He knows the accused present in the dock. He do not know the

injured. He do not know anything about this case. Ext.3 is the seizure list

and Ext.3(1) is his signature. 

19. During cross-examination PW6 stated that he do not know what is written in

Ext.3. It is not a fact that he is the owner of the vehicle bearing Regd. No.

AS-06-AC-0374. He do not know who is Bharat Sarkar. 

20. PW7 Sri  Gyandip  Buragohain,  in  his  examination,  stated that  he do not

know the informant. He know the accused present in the dock as he is his

brother in law. He do not know the injured. He do not know anything about

this case. Ext.3 is the seizure list and Ext.3(2) is his signature. He gave his

signature at police station. 

21. During cross-examination PW7 stated that he do not know the contents of

Ext.3 was blank when he affixed his signature on it. The owner of the seized

vehicle was Mohan Sah and he went to police station as Mohan Sah asked

him to come to police station. 

22. PW8 Smt. Rina Buragohain, in her examination, stated that she do not know

the informant. She knows the accused present in the dock as he is her son

in law. She do not know the injured. She do not know anything about this

case. Ext.3 is the seizure list and Ext.3(3) is her signature. She gave her
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signature at police station.  The registered owner of  the winger was one

Binod Agarwal. Mohan Sah asked her to come to police station related to

the  Winger  vehilce.  The  accused  present  was  not  driving  the  vehilce

involved in the incident. 

23. During cross-examination PW8 stated that she do not know the contents of

Ext.3. Ext.3 was blank when she affixed her signature on it. The owner of

the seized vehicle was Mohan Sah and the said vehicle was driven by one

Bharat Sarkar. 

24. PW9 Dr. Palash Jyoti Dutta, in his examination, stated that on 24.11.2013 at

about 6:20 PM he was working as a Consultant Surgeon at Tinsukia Civil

Hospital and he have examined Mr. Guno Kt. Kurmi, 33 years, Male, S/o. Lt.

Kanuwa Kurmi of Jaraigaon, P.S. Chabua, who was escourted by Constable

693  Bhaibhav  Mech  and  on  examination  he  have  found  the  following

injuries. 

The patient suffered from head injury for which he was referred to

AMCH,  Dibrugarh  for  further  management  after  giving  primary

treatment. In his opinion there was grievous head injury caused by

blunt force impact. 

He proved Ext.4 is the medical report and Ext.4(1) is his signature.

25. During cross-examination PW9 stated that he have not mentioned the case

no. in the Ext.4. The injury mentioned in Ext.4 may also be caused by falling

over some hard surface. 

26. PW10 ASI Uttam Das, in his examination, stated that on 24.11.2013 at 6 PM

one unknown person over telephone informed about  one winger  vehicle

running  into  a  cyclist  at  NH-37,  near  Laipuli  Army  Camp.  I/C,  Panitola

Outpost, Sri Bhaskar Kalita direct him to visit the P.O. and seized the winger

vehicle bearing Regd. No. AS-06-AC-0374 and one damaged bicycle on the

P.O. in presence of witnesses. Ext.2 is the seizure list and Ext.2(2) is his

signature.  He recorded the  statement  of  the seizure witnesses.  He  also

prepared the sketch map of the P.O. Ext.5 is the sketch map and Ext.5(1) is

his signature. Thereafter he brought the seized winger and bicycle at P.S.

thereafter  he  send  the  injured  to  Tinsukia  Civil  Hospital  for  medical
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examination.  Subsequently  on  07.12.2013 the  brother  of  the  injured Sri

Komaleswar Kurmi lodged an ejahar in the respect of the alleged accident.

I/C, Panitola Outpost SI Bhaskar Kalita forwarded the ejahar to Tinsukia P.S.

vide G.D. Entry No. 126 dated 07.12.2013 for registering the case under the

proper section of law and endorsed his name for investigation. Ext.1(2) is

the  signature  of  SI  Bhaskar  Kalita  with  seal,  he  knows  his  signature.

Subsequently O/C, Tinsukia P.S. registered the case vide Tinsukia P.S. C/No.

926/2013,  U/S.  279/338  of  IPC  and  endorsed  his  name  for  preliminary

investigation of the case. On the date of filing FIR he have examined the

informant Sri Komoleswar Kurmi. On 16.01.2014 the owner of the vehicle

AS-06-AC-0374  produce  the  document  of  the  vehicle,  Regd.  Certificate,

insurance certificate and driving license of the driver Sri Hanta Kr. Chetia.

He have seized the same in connection with this case. Ext.3 is the seizure

list and Ext.3(3) is his signature. On 24.01.2014, driver Sri Hanta Kr. Chetia

was  produced  by  one  Smt.  Rina  Buragohain.  He  have  recorded  the

statement of the accused person, who is the driver of the vehicle and on

sufficient material against him arrested him in connection with this case

and allowed to go him on bail on same day. He have also collected the MVI

Report of AS-06-AC-0374 winger vehicle. Ext.6 is the MVI report. The injured

was produced by his wife on 15.02.2014 and as the injured was dumb and

deaf, he recorded his statement with the help of his wife. He have collected

the injury report from Tinsukia Civil Hospital. Subsequently after completing

investigation he submitted the charge-sheet against the accused persons

Sri Hanta Kr. Chetia, U/S. 279/338/427 of IPC for trail. Ext.7 is the charge-

sheet and Ext.7(1) is his signature. 

27. During  cross-examination  PW10  stated  that  he  have  not  submitted  the

extract copy of G.D. Entry along with the charge-sheet. It is not a fact that

he have not submitted the extract copy of G.D. Entry and no case no. has

also been mentioned in the medical report as he have not made any G.D.

Entry.  He  have  not  recorded  the  statement  of  registered  owner  of  the

vehicle  involve  in  the  alleged  accident.  He  have  not  submitted  any

document  regarding  handing  of  the  zimma of  the  vehicle  of  Smt.  Rina

Buragohain. It is not a fact that he illegally handed over the zimma of the

vehicle to Smt. Rina Buragohain without making any investigation in this
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regard. It is not a fact that he have falsely deposed that he handed over the

zimma of the vehicle to Smt. Rina Buragohain. None of the witnesses had

stated before him that at the time of the incident the accused was driving

vehicle involved in the alleged accident. It is not a fact that he have not

recorded the statement of PW4 and PW5. It is not a fact that he have not

recorded anything other than the name of PW3. It is not a fact that he have

taken signature of  Smt.  Rina Buragohain  on blank paper at  the time of

seizing the winger. It  is not a fact that the accused was not driving the

vehicle  involved  in  the alleged incident  and  he have submitted  charge-

sheet against the accused person without proper investigation. No special

interpreter was present at the time when the statement of the injured was

recorded and he have recorded the which has been interpreted by his wife.

Judicial Determination

28. I have considered the evidence on record of both sides in its entirety and I

have also considered the rival pleas of both sides.

29. Before proceeding, let us have glance at Section 279 IPC which punishes

the act of a person driving or riding a vehicle on a public way in a manner

so rash or negligent as to endanger human life or to be likely to cause hurt

or injury to any other person. To constitute an offence punishable under

Section 279 IPC, the prosecution must establish that:  

a. The accused was driving the vehicle on a public way

b. Such driving was done in a rash and negligent manner to

endanger human life or likely to cause hurt or injury to

another person. 

30. There  is  a  distinction between a rash  act  and  negligent  act.  Under  the

English  law  rashness  means   recklessness.  A  reckless  act  has  to  be

understood  in  two  different  senses  –  subjective  and  objective.  In  the

subjective sense, it means the limited or cause us taking off and justify the

risk which could be easily foreseen and in the circumstances of the case

was unreasonable to take. In this sense it almost amounts to an oblique

intent on the part of the accused. In the objective sense, the accused is not

conscious of the result though he ought to be aware that might follow and
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in  this  sense  it  is  almost  equivalent  to  negligence.  In  other  words,

negligence involves blameworthy heedlessness on the part of the accused

which a normal prudent man exercising reasonable care and caution ought

to avoid it. 

31. In  the  case  at  hand,  it  appears  that  the  injured  person  had  sustained

injuries  and it  cannot  be denied at  all.  However,  from the evidence  on

record,  it  is  to  be  seen  that  whether  the  accused  person  rashly  and

negligently driven the alleged vehicle and caused accident or not. PW1 Sri

Kamaleswar Kurmi stated in his evidence that when he went to the place of

occurrence he saw one winger vehicle bearing  Regd. No. AS-06-AC-0374

dashed against one tree and was standing in that position and that the

victim made him understand through sign language and gesture that the

accident was caused by winger vehicle. PW1 himself is a hearsay witness

and had not seen the incident and from his evidence, it is seen that he was

even told by one Khireswar Kurmi, who saw the incident, that the winger

vehicle dashed the victim, but in his evidence nowhere it is mention that

the  accused  person  was  driving  the  said  winger  vehicle  rashly  and

negligently  at  that  point  of  time  and  caused  the  accident.  After  going

through the evidence of PW1 nothing incriminating has been found against

the accused person  as  during evidence  he has  nowhere  stated that  he

heard that the accused person was driving the alleged winger vehicle on

that day. Now let us go through the evidence of other prosecution witness

one  by  one.  However,  at  this  point  it  is  pertinent  to  mention  that  the

prosecution had failed to bring the main victim of the instant case as a

prosecution witness and also the person, Khireswar Kurmi, whom PW1 said

to  have  seen  the  incident  himself  have  not  been  made  a  prosecution

witness and examined accordingly. Now coming to the evidence of PW2, he

also has not stated anything incriminating against the accused person but

said  that  a  winger  coming  from  Dibrugarh  to  Tinsukia  had  caused  the

accident and he saw it when he heard the sound. Evidence of PW2 is silent

on the point that on that day the accused person was driving that alleged

winger vehicle and that too in a rash and negligent manner. Coming to the

evidence of PW3, he stated that he do not know anything regarding the fact

how the accident took place and by whom. PW4 is a vital witness, as he is a
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eye  witness  to  the  incident.  However,  from  the  evidence  of  PW4  it  is

evident that the victim met with an accident and injury was caused, but

PW4  during  evidence  stated  that  he  do  not  remember  the  registration

number of the alleged vehicle and that he had not seen the driver of the

said vehicle. Hence, from the evidence PW4 nothing incriminating has been

found against the accused person. PW5 is the wife of the victim from whose

evidence it  is  evident that  the victim met with an accident and sustain

injury,  but PW5 did not  state anything how and due to whose fault  the

accident took place. PW6 and PW7 are seizure witnesses and stated that

they do not know anything about the incident. PW9 is the medical officer,

from whose evidence it is clear that the accused has suffered grievous head

injury caused by blunt force impact. After going through the evidence of

PW8, a seizure witness and PW10, the investigating officer of  this case,

certain contradictions has been found. PW10 deposed that on 24.01.2014

accused Sri Hanta kr. Chetia was produced by one Smt. Rina Buragohain i.e.

PW8,  but,  however,  PW8 during  evidence  stated  that  she  do  not  know

anything about the case and in fact stated that the accused person was not

driving the vehicle involved in the accident. In fact PW8 contradicted the

evidence of PW10 and stated that Ext.3 was blank when she affixed her

signature on it and in fact during cross-examination stated that the owner

of the seized alleged winger vehicle was Mohan Sah and that vehicle was

driven by one Bharat Sarkar.  Hence, from the evidence of PW8, nothing

incriminating has found against the accused person that he was driving the

alleged vehicle on that particular day of accident. 

32. In the case of STATE OF KARNATAKA Vs. SATISH, the Hon'ble Supreme

Court  has  held  “Merely  because  the  truck  was  being  driven  at  a  “high

speed” does not  bespeak of  either  “negligence” or  “rashness”  by itself.

None  of  the  witnesses  examined  by  the  prosecution  could  give  any

indication, even approximately, as to what they meant by “high speed”.

“High speed” is a relative term. It was for the prosecution to bring on record

material to establish as to what it meant by “high speed” in the facts and

circumstances of the case.”

33. From the evidence on record, it is seen that none of the prosecution witness

stated  that  the  accused  was  driving  the  alleged  vehicle  in  rash  and
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negligent manner and rather it is seen that in fact none of the prosecution

witness even stated that the accused was even driving the alleged vehicle

on the day of incident. In the light of the above discussion & reasons, I am

of the opinion that the prosecution has failed to prove the case against the

accused person beyond the reasonable doubt. Hence, the accused person

deserve to be acquitted of the charges leveled against him.

34. Hence, point no. (i), (ii) and (iii) are decided in negative and in favour of the

accused.

Order

The  standard  of  proof  in  criminal  law  is  to  prove  guilt  beyond  all

reasonable doubt. From the above discussions, I come to the conclusion that

the prosecution has failed to establish  the allegations against  the accused

person. Hence the accused person Sri Hanta Kumar Chetia is acquitted of the

charges under section 279/338/427 of Indian Penal Code on benefit of doubt

and the accused person be set in liberty forthwith.   

The bail bond of the accused person be remained in force for another six

months from today.

This judgment is given under my hand and the seal of this Court on this

21st day of January, 2021.

The case is disposed of.

              (ZAFREENA BEGUM)     

                                                                 JUDICIAL MAGISTRATE FIRST CLASS

                                                                                         Tinsukia        
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A P P E N D I X

List of Prosecution Witnesses 

PW1:- Sri Kamaleswar Kurmi. 

PW2:- Sri Bijoy Koiri. 

PW3:- Sri Babul Das. 

PW4:- Sri Santosh Singh. 

PW5:- Smt. Dayabati Kurmi. 

PW6:- Sri Mohan Sah.

PW7:- Sri Gyandip Buragohain. 

PW8:- Smt. Rina Buragohain. 

PW9:- Dr. Palash Jyoti Dutta. 

PW10:- ASI Uttam Das. 

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar

Ext.2: Seizure List

Ext.3: Seizure List

Ext.4: Medico-Legal Report

Ext.5: Sketch Map

Ext.6: MVI Report

Ext.7: Charge-Sheet

List of Defence Exhibits/Documents:

Nil

                (ZAFREENA BEGUM)

 JUDICIAL MAGISTRATE FIRST CLASS

                                                                                  TINSUKIA
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