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FINAL ORDER

1. Our country boasts a proud history entrenched in tradition and bound by

deep rooted family values. These sacred customs and values bestows a

duty upon a man to take care of his wife and children and also to look

after  the  well-being  of  his  parents  as  they  grow  old  with  age.

Unfortunately for some, their dependency is treated as a burden and they

are neglected and left to suffer in misery and destitution. The law being a

dynamic instrument of change took note of this growing chasm between

the man who neglects his family in spite of having sufficient means to

support them and included section 125 in the Code of Criminal Procedure,

1973 to deal with issue of maintenance of wives, children and parents and

couched it in wide beneficial terms as the protective umbrella over those

left with no means to sustain themselves. This provision was introduced in

order  to  prevent  vagrancy  and destitution in  those  who are  unable  to

maintain themselves due to age, gender etc. and imposes the duty upon

the one who is able to take responsibility for their care and well-being.

2. Section 125, Cr.P.C reads as follows:

If any person having sufficient means neglects or refuses to maintain-

(a) his wife, unable to maintain herself, or

(b)  his  legitimate  or  illegitimate  minor  child,  whether  married  or  not,

unable to maintain itself, or

(c) his legitimate or illegitimate child (not being a married daughter) who

has attained majority, where such child is, by reason of any physical or

mental abnormality or injury unable to maintain itself, or

(d)  his  father  or  mother,  unable  to  maintain  himself  or  herself,  a

Magistrate of the first class may, upon proof of such neglect or refusal,

order such person to make a monthly allowance for the maintenance of

his  wife  or  such  child,  father  or  mother,  at  such  monthly  rate  not

exceeding five hundred rupees in the whole, as such Magistrate thinks fit,

and to pay the same to such person as the Magistrate may from time to

time direct. 

Thus, the provision bestows a duty upon a person having sufficient means

and having  a  wife,  a  minor  child,  whether  legitimate  or  illegitimate,  a

major child hindered by any physical or mental abnormality or injury or a

father or mother who are unable to maintain themselves, to provide for



their well-being and sustenance. The key ingredients that is required to be

proved under  this  provision is  that  the person  has sufficient  means  to

maintain his dependents or the ability to earn the resources to do so and

that  he  has  wilfully  neglected  to  perform his  legal  and  moral  duty  of

looking after his family. Even though the provision lays out a maximum

monthly allowance of Rs. 500/- that may be granted under this provision,

it is to be remembered that the Code of Criminal Procedure was drafted in

the year  1973 and was  therefore framed according to the standard of

living  and  economic  scenario  prevailing  during  the  said  period.

Considering the massive difference and rise in the cost of living and the

rapid  increase  in  the  price  index  of  basic  commodities  in  the  present

economic  context,  the  amount  laid  out  would  fall  immensely  short  of

achieving the objective envisaged by the said law. Thus, the quantum of

maintenance has to be decided based on the present fiscal scenario of the

country in the date of the order. 

3. Petitioners’ Narrative of the facts in brief:

The instant proceeding has been initiated by virtue of a petition under

Section  125,  Cr.P.C  filed  by  one  Smti.  Uma  Chakraborty  (hereinafter

referred to as the petitioner), who introduces herself as the legally wedded

wife of Mr. Gautam Chakraborty (hereinafter referred to as the Opposite

Party). In her petition, she states that her marriage to the opposite party

was solemnised on 13.12.2016, according to Hindu rites and customs, and

she started cohabiting with her husband at her matrimonial home directly

after  that.  However,  shortly  after  her marriage trouble started brewing

between  the  couple  when  the  opposite  party  along  with  his  family

members started nagging the petitioner about the quality of the streedhan

that she had brought with her. Such taunts and jibes only kept increasing

along with demands for better furniture and other articles. The petitioner

narrates that the opposite party continuously dissuaded her from pursuing

an emotional relationship with him asserting that her only role was that of

the  maid  in  his  household.  On  16.4.2017,  the  opposite  party  crop  the

petitioner off at her parental house along with clear instructions to bring

money if she wanted better behaviour from him and his family. When the

petitioner refused his demands citing issues of ill-health and his family

burden on her father, the opposite party barred her from ever returning to

her matrimonial  abode at Dibrugarh. Since then the opposite party has



never visited the petitioner at Digboi nor has he paid any amount for her

maintenance. The petitioner has stated that she has no means to support

herself and is currently residing with her old and ailing father and that she

has been wilfully neglected by her husband who has refused to maintain

her in spite of having sufficient means to do so. She has thus, filed the

instant suit for the grant of maintenance from her husband.

4. Notice  was  issued  upon  the  opposite  party  for  the  filing  of  written

statement in answer to the petitioner’s allegations levelled in the main

petition. The matter proceeded ex parte against the opposite party vide

order  dated 6.4.2018 but  the said  order  was  set  aside by my learned

predecessor in office vide order dated 12.4.2018 with the direction that

the written statement/objection shall  be accepted upon the payment of

cost of ₹ 1000. However, the opposite party failed to pay the cost that was

imposed upon them and although the opposite party had subsequently file

their written statement, no order accepting the same was passed by this

Court. Thereafter, the petitioner filed her evidence in chief on affidavit on

4.9.2018 along with copy. However, as the Opposite Party failed to cross-

examine the witness on repeated occasions, her cross-examination was

dispensed with vide order dated 18.1.2019. On 1.11.2019, the petitioner

prayed to be allowed to adduce further evidence which was allowed after

due deliberation. On the same date, the opposite party also submitted the

evidence of 2 defence witnesses and the same was kept tagged with the

case record. On 7.3.2020 this Court closed the evidence of the petitioner

on the verbal  prayer for the same and the matter again proceeded ex

parte against the opposite party to the stage of ex parte arguments. On

19.12.2020, the opposite party filed a document with the heading “written

arguments” praying for the dismissal of the instant case on the ground

that the matter has already been settled out-of-court by executing a deed

of mutual settlement and compromise on 6.1.2020 along with a certified

copy of the said deed. Considering that the language of the document was

in the form of a petition, copy was furnished to the other side and the

matter was fixed for hearing. However, since none appeared on behalf of

the opposite party to move their prayer for dismissal, the petitioner’s side

was hurt and the prayer of the opposite party was rejected vide order

dated  7.1.2021.  Finally,  on  20.1.2021,  this  Court  was  pleased  to  hear



arguments forwarded by the learned advocate for the petitioner on her

claim for maintenance from the opposite party.

5. Before we move on to the merits of the petition, it is pertinent to mention

at  this  juncture  that  considering  that  the  acceptance  of  the  written

statement was conditional upon the payment of the cost imposed as per

the directions passed by my learned predecessor in office vide order dated

12.4.2018 and the case record does not reflect such payment, the written

statement  found  tagged  with  the  case  record  cannot  be  taken  into

consideration.  In  pursuance thereof,  evidence of  the defence witnesses

that  the  opposite  party  had  submitted  even  before  the  prosecution

evidence had been formally closed, stands expunged.

6. Point for Determination: a. Whether the petitioner, Uma Chakraborty, is

the legally wedded wife of the opposite party, Narayan Mirdha?

b. Whether the Opposite Party has wilfully neglected to maintain his wife? 

c. Whether the petitioner is entitled to a sum of Rs. 10,000 per month as

claimed,  towards  her  maintenance  from  the  Opposite  Party,  Gautam

Chakraborty u/S 125 Cr.P.C along with compensatory relief of Rs. 20,000/-

as cost of proceeding?

Discussion, Decision and Reasons thereof:

7. In her evidence on affidavit, PW-1, the petitioner herself has reiterated the

facts  as  she had stated  in  her  petition in  verbatim stating that  she is

legally  married  wife  of  the  opposite  party  since  13.12.2016  and  their

marriage  was  solemnized  according  to  Hindu  customs  and  rituals.  He

stated  that  after  the ceremony,  she had moved into the house of  the

opposite party as his wife and resided along with his family members in

her matrimonial abode. Considering that there are no materials on record

to discredit the claim of the petitioner with regard to the legality of her

marriage to the opposite party, point no. (a) is decided in affirmative

and goes in favour of the petitioner.

8. In her evidence in chief, P.W 1, the petitioner herself stated that after her

marriage to the opposite party, she was regularly subjected to mental and

physical torture by him and his family. She claims to have been treated

like a maid servant to the extent that her husband had even admitted to

having married her as domestic aid is expensive and not easily available



at  Dibrugarh  town thereby reducing  her  role  in  his  life  and  within  his

family to that of a helper. In addition to such abuse, the opposite party

along with his family members also humiliated her about the quality of the

streedhan that she had brought with her and pressurised her to replace

some of the articles that failed to meet their standards. On 16.4.2017, the

Opposite Party dropped her at her parent’s house with clear instructions to

bring money. He stated that in spite of her multiple attempts to make him

understand  about  his  age  and  ill-health  and  financial  constraints,  the

opposite party refused to listen to reason and left her there. Since that

day, neither the opposite party nor anyone from his family had tried to

contact her or attempted to take her back from Digboi and nor had he

paid any amount as maintenance for her sustenance. I have gone through

the  document  exhibits  number  1,  2  and  3  which  are  the  copy  of  the

notices  served  and  the  reply  received.  The  petitioner  states  that  the

opposite  party  is  the owner  of  the resource  premises and his  monthly

income is more than a sum of ₹ 50,000 and in spite of having sufficient

means to do so, he has wilfully neglected to support her in any way and

has  tried  to  escape  his  moral  and  legal  duty  to  maintain  her  as  her

husband.  Without  any  materials  on  behalf  of  the  opposite  party  to

contradict  the  statement  of  the  petitioner,  her  statement  made  on

affidavit can be presumed to be true. In view of the same, point no. (b) is

also decided in affirmative and goes in favour of the petitioner.

9. The  petitioner  has  claimed  an  amount  of  Rs.  10,000/-  as  monthly

maintenance  and  an  additional  sum  of  Rs.  20,000/-  as  cost  of  the

proceeding  from  the  Opposite  Party  and  has  alleged  that  he  owns  a

resourceful business and earns a sum of ₹ 50,000 per month through his

business and therefore has sufficient means to provide for her. Although

there is  nothing on record to contradict  the claim of  the petitioner on

behalf of the opposite party, she has not supported her assertion as to his

income capacity with any supplementary documentary or other material

evidence.  Thus, she had failed to satisfactorily discharge the burden of

proof  upon her to corroborate her claim that  the opposite  party  has a

flourishing business that earns him a healthy income of Rs. 50,000 which

is more than enough to help her maintain herself.  In the absence of the

same,  her  claim  remains  a  mere  statement  uncorroborated  and

unsupported by any material evidence and as such cannot be taken as a



basis  for  deciding  the  quantum of  maintenance  to  be  awarded  to  the

petitioner. From the evidence of the petitioner, we have learned that she

is presently around 37-38 years of age and as such can be considered to

be a woman in her prime. There is nothing on record that points to any

physical  or mental impediments that she suffers from, that hinders her

from earning a livelihood to secure a more fruitful and independent life in

her own terms. Considering all the factors and observations made above, I

am of  the  opinion  that  the  amount  of  ₹  5000 which  was  awarded  as

interim maintenance shall be sufficient to meet the basic necessities and

daily  requirements  of  the  petitioner.  Moreover,  awarding  the  amount

claimed by the petitioner as monthly maintenance shall fail to serve the

purpose of the provision as the opposite party might inexorably default in

paying such a large amount and both parties shall continue suffering. 

ORDER

10. In the light of the above discussion made and the reasons thereby

cited,  I  am of  the  opinion  that  the  Petitioner  is  entitled  to  a  monthly

maintenance allowance of Rs. 5,000/- per month from the Opposite Party.

Therefore, the sum of Rs. 5000/- awarded as interim maintenance vide

order dated 23.4.2018 is made absolute against the Opposite Party. 

11. The Opposite Party is hereby directed to pay a monthly sum

of Rs.  5,000/-  to  the  petitioner  from the date  of  this  order  as

monthly maintenance from the date of this order. The reason why

the amount is to be paid from the date of order is because taking into

account that he has not presented his side of the facts, I am of the opinion

that it may not be possible for him to pay the huge arrear amount that

would be collected if the same were to be counted from the date of filing

this application and the entire purpose of awarding maintenance would be

defeated and both parties shall suffer.

12. With  this  order,  the  amount  awarded  as  interim

maintenance  is  hereby  sustained.  The  opposite  party  is  also

directed to clear the sum accumulated as arrears from the order

of  interim  maintenance  that  is  pending  for  payment,

simultaneously with the monthly maintenance awarded today.



13. Furnish a free copy of  this final  order  to  the petitioner u/S 128,

Cr.P.C.

Pronounced by me in open Court and given under my hand and seal of

this Court on this 30th day of January, 2021

Sukanya Gogoi, AJS

Judicial Magistrate of the First Class, 

Margherita


