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                                             J   U  D  G  M  E  N  T

1. The prosecution case in brief is that ejahar was lodged by

the informant Sri  Naresh Prasad Sah on 02.03.2017 before the O/C,

Tinsukia PS alleging inter-alia that on 01.03.2017 at about 3 PM in the

afternoon, his 17 year old daughter namely Mahima Prasad Sah was

kidnapped by the accused named Rekib Hussain who is a resident of

Hijuguri. At the time of the occurrence his daughter was on her way for

tuition. It is also alleged in the ejahar at about 11:30 PM at night he

had received information over his phone that his daughter along with

Rekib Hussain were detained by some youths at Margherita and they

were handed over to Margherita PS. Hence, this case.

2. On receipt of ejahar, the same was registered as Tinsukia

PS  Case  No.  266  of  2017  u/s  366(A)  IPC.  On  completion  of

investigation, Charge-Sheet was submitted in the case u/s 366(A) IPC

R/W  Sec.4  of  POCSO  Act  against  Sri  Rakib  Hussain.  On  receipt  of

summons,  the  said  accused person  appeared  before  the  court  and

copies of Prosecution Documents were furnished to him. At the time of

framing  of  charge,  the  Hon’ble  Special  Judge  vide  order  dated

17.07.2017 held  that  prima facie  materials  were  found against  the

accused u/s 363 IPC and accordingly charge u/s 363 IPC was read over

and  explained  to  the  accused  to  which  he  pleaded  not  guilty  and

claimed to be tried.

3. The  prosecution  side  adduced  the  evidence  of  9

prosecution  witnesses  in  support  of  the  case.  After  closure  of

prosecution witnesses statement of the accused u/s 313 Cr.P.C.  has

been recorded and the defence plea of the accused was of total denial.

Heard Argument forwarded by both the sides.



Points for Determination

  4.           The following points are considered for determination

of this case:                 

i) Whether  the  accused  person  Sri  Rekib

Hussain  on  01.03.2017  at  about  3  PM

kidnapped the daughter of the informant and

took her to Margherita and thereby liable to

be punished for offence u/s 363 I.P.C.?

Discussions, Decisions And Reasons Thereof

5.  The  prosecution  adduced  the  following  evidence  for

establishing their case:   

 6. PW-1 Sri  Naresh Prasad Sah,  the informant of the case

deposed in his evidence that the occurrence of the case took place

during the Holi  festival.  On the day of  the occurrence his daughter

went for her tuition at evening hours but when she did not return till

8PM, they searched for her in the locality. Thereafter, at night at about

11  PM some members  of  Bhojpuri  Organisation  informed  him over

phone from Margherita that her daughter Smti.  Mohima Prasad Sah

was apprehended at Segunbari along with the accused Rekib Hussain.

On the next day morning they went to Segunbari PS at Margherita and

met her daughter and the accused at the PS. From there they were

sent to Tinsukia PS along with the accused and her daughter escorted

by police personnel. Thereafter, he lodged the ejahar at the Tinsukia

PS regarding the occurrence. Ext.1 is the said ejahar and Ext.1(1) is

her  signature.  He deposited the admit  card  of  her  daughter  to  the

police which was seized by the police.  Ext.2 is  the seizure list  and

Ext.2(1) is his signature. Police referred her daughter to Tinsukia Civil

Hospital for medical examination. She was also forwarded to the Court

for recording of her statement u/s 164 Cr.P.C.

7. PW-2 Miss Mohima Prasad Sah deposed in her evidence



that the informant is her father. The occurrence of the case took place

on 01.03.2017. At that time she was studying in HS 1st year in Janata

College,  Tinsukia  and  she  was  17  years  old.  On  the  day  of  the

occurrence she had come to attend tuition at No.1 gate, Hijuguri. After

attending tuition she went to Tinsukia Market for purchasing books and

thereafter she went to the auto stand, Tinkonia and she was waiting for

auto rickshaw to go to her house. But she did not get any auto due to

auto strike on that day. The accused Rakib Hussain came to her with

his bike and proposed her to go with him on his motorcycle stating that

he would  drop  her  at  her  residence.  The  accused resides  near  the

house of PW-2 and accordingly by accepting his proposal she boarded

on his motorcycle. On the way, the accused offered her a chocolate

and after consuming the said chocolate she could not say as to where

the  accused  took  her  on  his  motorcycle.  Thereafter,  she  lost  her

senses. When she regained her senses, she found herself at Segunbari,

Margherita  with  the  accused around 11:00 PM.  Police  recorded her

statement  about  the  occurrence  and  also  produced  her  before  the

Court for recording of her statement before the Magistrate. Ext.2 is her

statement given before the Court. Ext.2(1) is her signature.

8. PW-3 Smti. Chandra Prasad Sah, the mother of the victim

girl  deposed in  her  evidence that  the occurrence  of  this  case  took

place  in  the  year  2017.  On  that  day  of  occurrence  her  daughter

Mohima had gone to attend tuition at about 4:00-4:30 PM by stating to

her that she would go to buy books from the market. At that time she

was a student of HS 1st Year and her age was 17 years. Till  8:00PM

when she did  not  return home,  PW-3 enquired to her  friends as to

whether her daughter had gone to their place or not.  On the same

night  at  about  11:00PM  her  husband  received  a  phone  call  from

Margherita from an unknown person stating that her Mohima along

with the accused person were apprehended at Segunbari, Margherita.

In the next morning she along with her daughter went to Margherita at

the given address given by the caller and thereafter she along with her

husband and the members of the organisation went to Margherita PS.

In the meantime, Margherita Police had already sent her daughter and



the accused to Tinsukia PS. Accordingly, she along with her husband

returned to Tinsukia and found her daughter there. 

9. PW-4 Sri Naba Kanta Chetia deposed in his evidence that

on 01.03.2017 at about 10.30 PM he was at his house. At that time he

received a phone call from Tanuj Singh and informed him that a pair of

boy and girl were loitering at Margherita Segunbari in suspected way

and told him to come there. Accordingly, he went there and found one

boy and one girl there. After interrogation, they came to know that the

boy  eloped the  girl  with  him from Hijuguri,  Tinsukia.  As  the  public

gathered at the place of occurrence, they handed over he said boy and

girl to the Margherita PS to save them from the public.

10. PW-5 Smti. P. Neelaveni Rao is a hearsay witness and had

no personal knowledge about the occurrence.

11. PW-6 Sri Tanuj Singh deposed in his evidence that he saw

the accused on the date of the incident.  About 1-1.5 years ago,  at

about 10:00 to 10:30 PM he saw gathering of people near his house

situated at Segunbari Tinali and in that gathering he also saw one boy

and one girl. He could not remember exactly the dace of the said boy

and whether the accused standing in the dock was that particular boy

or not. Some boys tried to attack the said boy but he with some other

boys tried to protect him and informed the matter to the Margherita

Police. They handed over the said boy and girl to the PS. later on, they

came to know that the boy and the girl were in love with each other.

12. PW-7 Smti. Renu Dey deposed in her evidence that one

day in the year of 2017 she came to the house of Smti. Niladevi Rao.

From her she came to know that daughter of informant had eloped

with the accused person and they went to Margherita. Thereafter, she

along with Smti.  Niladevi rao and the mother of the victim went to

Tinsukia PS as they know that the victim and the accused were caught

by  some boys  of  organization  at  Margherita  and  hand  over  to  the

Margherita police and from there they were brought to the Tinsukia PS.



They saw the victim and the accused person in the Tinsukia PS.

13. PW-8 Dr. Alaka Devi is the Medical and Health Officer and

she deposed that on 03.03.2017 she was working as a Senior Medical

& Health Officer of Na-Sadiya PHC attached to Tinsukia Civil Hospital.

On that day she had received one requisition from I/C Hijuguri TOP in

connection  with  Tinsukia  PS  Case  No.  266/2017  u/s  366(A)  IPC  for

medical examination of victim Smti. Mohima Pd. Sah, aged about 17

years, D/o Sri Naresh Pd. Sah of Baahbari Hijuguri near Lao Mandir. The

victim was escorted and identified by WHG Ramal Das of Hijuguri OP

accompanied by her mother at about 1PM on 03.03.2017. The consent

for  medical  examination  was  not  given  by  the  victim  girl  and  her

mother. She advised for X-ray for age detection of the victim girl. From

the X-ray report, wrist joint fusion is completed, elbow joint fusion is

completed and eliac-crest fusion is completed.

On 02.03.2017 at about 8:30 PM she had examined the ame

victim on requisition issued by Tinsukia PS dated 02.03.2017 being

accompanied by WHG Hironya Chetia of Tinsukia PS vide M/L Reg. No.

481/17. On external examination she did not find any external injury at

the time of examination. Ext.3 is the requisition letter, Ext.3(1) is her

signature. Ext.4 is the medical examination report dated 03.03.2017,

Ext.4(1) is her signature. Ext.5 is the X-ray report and Ext.5(1) is her

signature. Ext.5(2) is the signature of radiologist. Ext.6 is the medical

report dated 02.03.2017. Ext.6(1) is her signature.

14. PW-9 Sri Parag Jyoti Buragohain, the Investigating Officer

of the case deposed after taking over the charge of investigation on

03.03.2017, he recorded the statement of the complainant Sri Naresh

Prasad  Sah  and  the  victim  Smti  Mahima  Prasad  Sah  and  another

witness. He seized one HSLC admit card of victim Mahima Prsad Sah

bearing  her  DOB  as  12.08.1999  on  being  produced  by  the  victim

herself in presence of the witnesses. On the same day the victim was

referred  to  Tinsukia  Civil  Hospital  with  escort  for  her  medical

examination  with  the  forwarding  letter  (Ext.3  and  Ext.3(2)  is  his

signature). On the same day the accused was brought from Margherita



PS to Tinsukia PS and later on to Hijuguri TOP under police escort. He

arrested the accused in connection with the case and produced the

victim for  recording her  statement u/s  164 Cr.P.C.  and later  on the

victim was handed over  to  her  natural  guardian  after  obtaining  an

undertaking. He drew up the sketch map of the PO. Ext.7 is the sketch

map and Ext.7(1) is his signature. He collected the copy of statement

of the victim (Ext.2) recorded u/s 164 Cr.P.C. He has also collected the

SCD on 11.04.2017 from Margherita PS and tagged the same with the

CD.  After  completion  of  his  investigation  and  finding  sufficient

materials against the accused u/s 366(A)/342 IPC R/W Sec.4 of POCSO

Act, he submitted CS against the accused under the said sections of

law. Ext.8 is the said CS and Ext.8(1) is his signature.

15. Heard  Ld.  Counsel  for  the  accused  and  Ld.  Addl.  PP.

Perused statement of the victim recorded u/s 164 Cr.P.C. also perused

the  evidence  on  record.  The  prosecution  side  had  adduced  the

evidence  of  9  prosecution  witnesses  out  of  which  PW-1  Sri  Naresh

Prasad Sah is the informant of the case. He came to know about the

recovery of his daughter from one Bhojpuri Organization. PW-2 Smti.

Mahima  Prasad  Sah  is  the  alleged  victim  of  the  case.  PW-3  Smti

Chandra Prasad Sah is the mother of the victim girl. PW-4 Smti Naba

Kanta Chetia, PW-5 Smti P. Neelavani Rao, PW-6 Sri Tanuj Singh, PW-7

Smti Renu Dey are independent witnesses of the case and all these

came  to  know  about  the  occurrence  from other  persons.  PW-8  Dr.

Alaka Devi and PW-9 Sri Parag Jyoti Buragohain are respectively the

M.O. and I.O. of the case. It is reflected from the evidence of the victim

PW-2 Smti  Mahima Prasad  Sah  that  on  the  day  of  occurrence,  the

victim  girl  had  voluntarily  gone  with  the  accused  person  on  his

motorcycle while she was on her way to home. There was no force

applied to PW-2 while boarding the motorcycle of the accused. Further,

the evidence on record  as  well  as  the statement  recorded u/s  164

Cr.P.C. points to the fact that the victim girl had gone to Margherita all

the  way  from  Tinsukia  in  the  motorcycle  of  the  accused  person.

Though  the  victim  girl  deposed  that  the  accused  offered  her  a

chocolate and after consuming the same she lost her senses and she



didn’t  where  the  accused  took  her,  the  same is  not  believable  as

because had the situation been so, it would not have been possible on

her part to travel from Tinsukia to Margherita riding on a motorcycle.

Further it is reflected from the evidence that she was in full conscious

state till the accused came to Borghuri Court after crossing Tinkonia,

Prakash Bazaar, women’s College, BOrghuri  Tiniali.  According to the

address given by the informant, the house of the victim is situated at

Hijuguri  Railway Colony and the route taken by the accused person

after the victim had boarded the bike is totally a different one and

which is also about 5 KMs away from her home. There is no evidence

adduced by the prosecution side to prove that the PW-2 Smti Mahima

Prasad Sah had protested while she was taken via a different route.

Prosecution side also failed to prove that there was any inducement

made by the accused person while giving lift to the PW-2 on his bike. 

16. Hence, considering all the above aspects it is found that

the prosecution failed to prove the offences U/S 363 of IPC beyond

reasonable  doubt  for  want  of  evidence.  Accordingly,  the  accused

person viz. Sri Rekib Hussain is acquitted from the offence punishable

u/s 363 of IPC. 

17. This case is accordingly disposed of.

Given under my hand and seal of this Court on the  2nd day of

February, 2021.

Dictated and corrected by me

       (A.Bhattacharyya)                                           (A.Bhattacharyya)
 Chief judicial Magistrate,                                 Chief Judicial Magistrate,

Tinsukia.                                                              Tinsukia.



APPENDIX

PROSECUTION WITNESSES

PW-1:- Sri Naresh Prasad Sah

PW-2:- Miss Mohima Prasad Sah

PW-3:- Smti. Chandra Prasad Sah

PW-4:- Sri Naba Kanta Chetia

PW-5:- Smti. P. Neelaveni Rao

PW-6:- Sri Tanuj Singh

PW-7:- Smti. Renu Dey

PW-8:- Dr. Alaka Devi

PW-9:- Sri Parag Jyoti Buragohain

PROSECUTION EXHIBITS  :

Ext. 1- Ejahar

Ext. 2- Seizure Memo

Ext. 3- Forwarding Letter

Ext. 4- Medical Examination Report

Ext. 5- X-Ray Report

Ext. 6- Medico-Legal Report

Ext. 7- Sketch Map

Ext. 8- Charge-Sheet

                

                  (A. Bhattacharyya)           
 Chief Judicial Magistrate,

Tinsukia. 


