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IN THE COURT OF THE SESSIONS JUDGE : : TINSUKIA 

 
District: Tinsukia 

  
Present: Sri C. Das, 

  Sessions Judge, 

  Tinsukia 

 

(Criminal appeals are directed against the judgment and order  dated 

11.12.2006, passed by learned Chief Judicial Magistrate, Tinsukia in G.R. 

Case No.606/98 u/s.304(A) I.P.C.) 

 

 

1. Criminal Appeal No.1 (1) of 2007 

Dr. Utpal Chandra Bhuyan, 

S/o Late Atul Bhuyan, 

R/o Rongagora Road, Tinsukia, 

P.S. & Dist: Tinsukia (Assam)…………………………………Appellant 

   - Versus – 

The State of Assam……………………………………………….Respondent 

 

2. Criminal Appeal No.4 (1) of 2007 

Dr. Puspadhar Chamua, 

S/o Late Banshidhar Chamua, 

R/o Sector 3 Lane No.7, Bordoloi Nagar, Tinsukia, 

P.S. & Dist: Tinsukia (Assam)…………………………………Appellant 

   - Versus – 

The State of Assam……………………………………………..…Respondent 

 

3. Criminal Appeal No.5 (1) of 2007 

1. Dr. Deepak Kr. Bhuyan, 

 S/o Late Krishna Bhuyan, 

 R/o Govt. Doctor’s Quarters, 

 Civil Hospital, Bordoloi Nagar, Tinsukia, 

 P.S. & Dist: Tinsukia (Assam) 

 



2 

 

2. Dr. Tapan Phukan, 

 S/o Keshob Ch. Phukan, 

 R/o Rukmini Nagar, 

 Guwahati (Assam)………………………………………….Appellants 

- Versus – 

The State of Assam……………………………………..…Respondent 

 

Appearance: 

Sri P.K. Dutta, Sr. Advocate, for the Appellant in Cril. Appeal No.1(1)/2007 & 

No.4 (1)/2007 

Sri S. Borthakur & Sri V. Rajkhowa, Advocates, for the Appellant in Cril. 

Appeal No.5 (1)/2007 

Sri A. K. Choubey, Public Prosecutor, Tinsukia, for the respondent in all the 

Appeals. 

 

   

 Date of Argument: 05.01.2021, 19.01.2021 & 02.02.2021 

 Date of Judgment: 10.02.2021 

 

J   U   D   G   M   E   N   T 

 

1. By this common judgment, the court proposes to dispose of all the 

three Criminal Appeals being No.1(1)/2007, No.4(1)/2007 and No.5(1)/2007.  

These appeals were filed by Dr. Utpal Ch. Bhuyan, Dr. Puspadhar Chamua, 

Dr. Deepak Kr. Bhuyan and Dr. Tapan Phukan as appellants against the 

judgment and order dated 11.12.2006, passed by learned Chief Judicial 

Magistrate, Tinsukia in G.R. Case No.606/98 whereby, all the appellants were 

convicted u/s.304(A) I.P.C. and sentenced them to suffer rigorous 

imprisonment for two years each and to pay fine of Rs.10,000/- each, in 

default, to undergo rigorous imprisonment for another six months each.  

 

2. The brief facts of the case, is that one Sri Joinul Haque Borbhuyan, 

S.I. of Police of Tinsukia police station, filed an ejahar on 24.6.1998 before 

the Officer In-charge of Tinsukia police station, alleging inter-alias that one 

Smti Bina Sharma, President of Tinsukia Mahila Samiti informed him that in 
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the morning of 14.6.1998,  one Purnima  Tanti, wife of Gokul Tanti, who was 

admitted into the maternity ward of Tinsukia Civil Hospital on the previous 

day, died on 14.6.1998 while she was in the process of giving birth to a child.  

It is stated that said Purnima Tanti died due to gross negligence of the 

attending medical officers and nurses. On receipt of the said ejahar, the 

Officer In-charge, Tinsukia Police Station registered Tinsukia P.S. Case 

No.254/1998 u/s.304(A)/34 I.P.C. against the doctors and nurses of the 

maternity ward of Tinsukia Civil Hospital and entrusted Sri Joinul Haque 

Borbhuyan, S.I. of police to conduct the investigation. During the course of 

investigation, the I.O. recorded statement of the witnesses and collected the 

postmortem report of the deceased. In the mean time, Joinul Haque 

Borbhuyan, S.I. was transferred from Tinsukia Police Station and as such, the 

case was endorsed for further investigation in the name of B.K. Das and 

accordingly, he started to conduct further investigation. During pendency of 

the investigation, said S.I. B.K. Das was also, transferred from Tinsukia Police 

Station and thus, the case was entrusted to S.I. Atul Gogoi to complete the 

investigation and said S.I. Atul Gogoi completed the investigation and filed 

the Final Report stating that no incriminating materials were found against 

the doctors and nurses of the Civil Hospital.  The said Final Report was placed 

before the then, learned Chief Judicial Magistrate, Tinsukia.  The learned 

Chief Judicial Magistrate after holding an inquiry u/s.202 Cr.P.C. and having 

found a prima-facie case u/s.304 (A) I.P.C. against all the accused/appellants, 

and took cognizance of offence accordingly.  After conclusion of trial, the 

learned Chief Judicial Magistrate found all the appellants guilty u/s.304(A) 

I.P.C. and convicted and sentenced them as mentioned herein before.  

  

3. Being highly aggrieved by and dissatisfied with the said conviction and 

sentence, the appellants preferred the above  appeals on the following 

grounds :- 

(i)  That the learned court below committed manifest error of law 

as well as, on facts in convicting and sentencing the 

accused/appellants; 
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(ii) That the prosecution failed to prove the ingredients of Section 

304(A) I.P.C. and also, failed to place materials in support of its case. 

Hence, the conviction and sentence passed against the 

accused/appellants is bad in law and as such, same is liable to be set 

aside and quashed; 

(iii) That from a bare perusal of the evidence on record and more 

particularly, deposition of PW2, 3, 4, 5 and 7, it is crystal clear that 

the accused/appellants were on duty at the relevant time and nobody 

called them to attend the deceased and as such, the impugned 

judgment and order is liable to be set aside and quashed; 

(iv) That the mother of the deceased Purnima Tanti, who was 

present in the maternity ward of Civil Hospital, Tinsukia all along with 

her daughter till 5 A.M. of 14.6.1998, and was a vital witness of the 

case, but she was not examined by the prosecution, who could have 

given a vivid account of what was actually happened in the night of 

13.6.1998 from 9 P.M. to 5 A.M. of 14.6.1998 and absence of such 

material evidence, the impugned judgment and order is liable to be 

set aside and quashed; 

(v) That the prosecution failed to prove the act of rash and 

negligent act on the part of the appellants and hence, the learned trial 

court having convicted the appellants u/s.304(A) I.P.C., has done 

miscarriage of justice; 

(vi) That the learned court below passed the impugned judgment 

and order on mere conjecture and in total non-application of mind and 

same are bereft of reasoning.  Therefore, the impugned judgment and 

order cannot be sustained in law and is liable to be set aside and 

quashed; 

(vii) That in view of the facts and circumstances and materials on 

record, the conviction and sentence imposed upon the 

accused/appellants is amounting to denial of justice and as such, the 

impugned judgment and order is liable to be set aside and quashed. 
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4. I have gone through the impugned judgment and order, delivered by 

learned trial court. I have also, thoroughly perused the record of G.R. Case 

No.606/98 including the evidence of the witnesses recorded by learned trial 

Court. I have heard the arguments advanced by learned counsels for the 

appellants at length as well as, learned Public Prosecutor. It may be 

mentioned here that Hon'ble Gauhati High Court directed this court in the 

Criminal Appeal No.1(1)/2007, No.4(1)/2007 and No.5(1)/2007 to hear the 

appeals afresh and passed judgment on materials/evidence on record and to 

give the respondents/ appellants herein, a chance of placing their arguments 

before the court on the point of prosecution sanction u/s 197 of the CrPC., 

against the appellants. 

 

 Point for determination of the appeals: 

5. Whether the learned trial court passed the impugned judgment 

illegally without conformity with law? 

 

 Decision and Reasons thereof : 

6. Learned counsel for the appellants submitted strenuously that there 

are two FIR lodged in the case. In this connection, reliance is placed in the 

decision reported in 2001 CRI.L.J. 3329 SC; T.T. Anthony & anr. vs. 

State of Kerala & ors., wherein, it was held that apart from a vague 

information by a phone call or cryptic telegram, the information first entered 

in the station house diary, kept for this purpose, by a police officer in charge 

of a police station is the first information report- FIR postulated by Section 

154 of CrPC all other information made orally or in writing after the 

commencement of the investigation into the cognizable offence disclosed 

from the facts mentioned in the First Information Report and entered in the 

station house diary by the police officer or such other cognizable offences as 

may come to his notice during the investigation, will be statements falling 

under Section 162 of CrPC. No such information/ statement can properly be 

treated as FIR and entered in the station house diary again, as it would in 

effect be a second FIR and the same cannot be in conformity with the 

scheme of the CrPC. The scheme of the CrPC is that an officer in charge of a 
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police station has to commence investigation as provided in Section 156 or 

157 CrPC on the basis of entry of the First Information Report, on coming to 

know of the commission of a cognizable offence. On completion of 

investigation and on the basis of evidence collected he has to form opinion 

under Section 169 or 170 of CrPC as the case may be, and forward his report 

to the concerned Magistrate under Section 173(2) of CrPC. However, even 

after filing such a report if he comes into possession of further information or 

material, he need not register a fresh FIR, he is empowered to make further 

investigation, normally with the leave of the Court, and where during further 

investigation he collects further evidence, oral or documentary, he is obliged 

to forward the same with one or more further reports; this is the import of 

sub-section (8) of Section 173 of CrPC. Under the scheme of the provisions of 

Sections 154, 155, 156, 157, 162, 169, 170 and 173 of CrPC only the earlier 

or the first information in regard to the commission of a cognizable offence 

satisfies the requirements of Section 154 CrPC. Thus, there can be no second 

FIR and consequently there can be no fresh investigation on receipt of every 

subsequent information in respect of the same cognizable offence or the 

same occurrence or incident giving rise to one or more cognizable offence. 

On receipt of information about a cognizable offence or incident giving rise to 

a cognizable offence or offences and on entering the FIR in the station house 

diary, the officer in charge of a police station has to investigate not merely 

the cognizable offence report in the FIR but also other connected offences 

found to have been committed in the course of the same transaction or the 

same occurrence and file one or more reports as provided in Section 173 of 

CrPC.  

 

7. It is submitted further that it is a fact  that the final report submitted 

by I/O, who did not find sufficient material to proceed against the appellants 

in the case, was not accepted by the learned trial court. It is submitted that 

the appellants are doctors of the civil hospital of Tinsukia, but they were not 

informed about the patient who allegedly died, leading to filing of FIR against 

the appellants for negligence of duty. But interestingly, the appellants did not 

receive any emergency call by the nurses on duty regarding serious condition 
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of the said patient in the hospital ward for labour problem, neither the bed-

head-ticket of the deceased patient, was seized by I/O to affirm the 

negligence aspects of any appellants at the relevant time. In view of matter, 

the appellants are found to be in official duty at the relevant time of 

occurrence and therefore, it is lawfully bound to obtain sanction u/s 197 CrPC 

from the concerned authority to prosecute them as per law. It is submitted 

that the appellants are public servants within the meaning of section 21 IPC 

and therefore, without sanction of authority, the cognizance of offence by the 

learned court, taken against the appellants is not lawfully correct and as 

such, the prosecution due to above deficiency, failed to prove its case against 

the accused/appellants beyond reasonable doubt. Hence, it is urged to allow 

the appeal of the appellants.   

 

8. Reliance is placed by learned counsel for the appellants on the 

decision reported in (1955) 1 SCR 1177, 1186 Shreekantiah Ramayya 

Munipalli vs. The State of Bombay wherein it was observed that now it is 

obvious that if Section 197 of Code of Criminal Procedure is construed too 

narrowly, it can never be applied. For of course, it is no part of an official's 

duty to commit an offence and never can be. But it is not the duty we have 

to examine so much as the act, because an official act can be performed in 

the discharge must be given meaning. Further, in Amrik Singh vs. State of 

Pepsu, reported in (1955) 1 SCR 1302, it was stated that if the acts 

complained of are so integrally connected with the duties attaching to the 

office as to be inseparable from them, then sanction under Section 197(1) 

would be necessary; but if there was no necessary connection between them 

and the performance of those duties. The official status furnishing only the 

occasion or opportunity for the acts, then no sanction would be required. 

 

9. In Matajog Dobey & ors., vs. H. C. Bhari & ors, 1956 Cri.LJ 

140; it was held that But the difference is only in language and not in 

substance. The offence alleged to have been committed must have 

something to do, or must be related in some manner with the discharge of 

official duty. No question of sanction can arise under Section 197, unless the 
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act complained of is an offence; the only point to determine is whether it was 

committed in the discharge of official duty. There must be a reasonable 

connection between the act and the official duty. It does not matter even if 

the act exceeds what is strictly necessary for the discharge of the duty, as 

this question will arise only at a later stage when the trial proceeds on the 

merits. What we must find out is whether the act and the official duty are so 

inter-performance of the official duty, though possibly in excess of the needs 

and requirements of the situation. if, at the outset, the defence establishes 

that act purported to be done is in execution of official duty, the complaint 

will have to be dismissed on that ground.  

 

10. It is submitted that the entire proceeding against the appellants is 

liable to be dismissed on the basis of decision reported in Om Prakash & 

ors. vs. State of Jharkhand & anr (2012) 12 SCC 72, it was held inter-

alias that there must be reasonable connection between the act and the 

discharge of official duty; the act must bear such relation to the duty that  

could lay a reasonable, but not a pretended or fanciful claim that he did it in 

the course of performance of his duty. In Criminal Appeal No.458 of 2020 

( arising out of SLP (CRL.) No.1882 of 2018) D. Devaraja vs. Owais 

Sabeer Hussain, the Hon'ble Supreme Court after considering the entire 

aspect of sanction for prosecution, held that in our considered opinion, the 

High Court clearly erred in law in refusing to exercise its jurisdiction under 

Section 482 of the Criminal Procedure Code to set aside the order of the 

Magistrate impugned taking cognizance of the complaint, after having held 

that it was a recognized principle of law that sanction was a legal 

requirement which empowers the court to take cognizance. In (2004) 8 SCC 

40; State of Orissa through Kumar Raghvendra Singh & ors. vs. 

Ganesh Chandra Jew it was held that Official duty therefore implies that 

the act or omission must have been done by the public servant in the course 

of his service and such act or omission must have been performed as part of 

duty which further must have been official in nature. The sanction has, thus, 

to be construed strictly while determining its applicability to any act or 

omission in the course of service. 
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11. On similar footings, it was held in (1993) 3 SCC 339 State of 

Maharashtra vs. Dr. Budhikota Subbarao, that Such being the nature of 

the provision the question is how should the expression, any offence alleged 

to have been committed by him while acting or purporting to act in the 

discharge of his official duty, be understood? What does it mean? Official 

according to dictionary, means pertaining to an office. And official act or 

official duty means an act or duty done by an officer in his official capacity. In 

S.B. Saha v. M.S. Kochar (1979) 4 SCC 177; it was held in para 17 – 

'The words 'any offence alleged to have been committed by him while acting 

or purporting to act in the discharge of his official duty' employed in Section 

197(1) of the Code, are capable of a narrow as well as a wide interpretation. 

If these words are construed too narrowly, the section will be rendered 

altogether sterile, for, 'it is no part of an official duty to commit an offence, 

and never can be'. In the para 346- wider sense, these words will take under 

their umbrella every act constituting an offence, committed in the course of 

the same transaction in which the official duty is performed or purports to be 

performed. The right approach to the import of these words lies between 

these two extremes. While on the one hand, it is not every offence 

committed by a public servant while engaged in the performance of his 

official duty, which is entitled to the protection of section 197(1), an act 

constituting an offence, directly and reasonably connected with his official 

duty will require sanction for prosecution under the said provision.' Use of the 

expression, 'official duty' implies that the act or omission must have been 

done by the public servant in the course of his service and that it should have 

been in discharge of his duty. The section does not extend its protective 

cover to every act or omission done by a public servant in service but restricts 

its scope of operation to only those acts omissions, which are done by a 

public servant in discharge of official duty.   

 

12. As regards to negligence aspects of official duty of the appellants as 

medical professionals, learned counsel for the appellants submitted that the 

prosecution could not prove the fact that they were negligent to their duties 
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which resulted in death of a patient. It is relied the decision reported in 

Jacob Mathew vs. State of Punjab & anr. (2005) 6 SCC 1; where it was 

observed that To prosecute a medical professional for negligence under 

criminal law it must be shown that the accused did something or failed to do 

something which in the given facts and circumstances no medial professional 

in his ordinary senses and prudence would have done or failed to do. The 

hazard taken by the accused doctor should be of such a nature that the injury 

which resulted was most likely imminent. The investigating officer should, 

before proceeding against the doctor accused of rash or negligent act or 

omission, obtain an independent and competent medical opinion preferably 

from a doctor in government service, qualified in that branch of medical 

practice who can normally be expected to give an impartial and unbiased 

opinion applying the Bolam test to the facts collected in the investigation.    

 

13. Again in Sankaran Moitra vs. Sadhna Das & anr., (2006) 4 SCC 

584, it was held that 23. Coming to the facts of this case, the question is 

whether the appellant was acting in his official capacity while the alleged 

offence was committed or was performing a duty in his capacity as a police 

officer which led to the offence complained of. That it was the day of election 

to the State Assembly, that the appellant was in uniform; that the appellant 

travelled in an official jeep to the spot, near a polling booth and the offence 

was committed while he was on the spot, may not be themselves attract 

Section 197(1) of the Code. But as can be seen from the facts disclosed in 

the counter-affidavit filed on behalf of the State based on the entries in the 

general diary of Phoolbagan police station, it emerges that on the election 

day information was received in the police station at 1400 hours of some 

disturbance at a polling booth, that it took a violent turn and clashes between 

the supporters of two political parties were imminent. It was then the 

appellant reached the site of the incident in his official vehicle. It is seen that 

a case had been registered on the basis of the incidents that took place and a 

report in this behalf had also been sent to the superiors by the Station House 

Officer. It is also seen and it is supported by the witnesses examined by the 

Chief Judicial Magistrate while taking cognizance of the offence that the 
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appellant on reaching the spot had a discussion with the officer-in-charge 

who was stationed at the spot and thereafter a lathi-charge took place or 

there was an attack on the husband of the complainant and he met with his 

death. Obviously, it was part of the duty of the appellant to prevent any 

breach of law and maintain order on the polling day or to prevent the 

blocking of voters or prevent what has come to be known as booth capturing. 

It therefore emerges that the act was done while the officer was performing 

his duty. That the incident took place near a polling booth on an election day 

has also to be taken note of. The complainant no doubt has a case that it 

was a case of the deceased being picked and chosen for ill-treatment and he 

was beaten up by a police constable at the instance of the appellant and the 

officer in-charge of Phoolbagan police station and at their behest. If that 

complaint were true it will certainly make the action, an offence, leading to 

further consequences. It is also true as pointed out by the learned counsel for 

the complainant that the entries in the general diary remain to be proved. But 

still, it would be an offence committed during the course of the performance 

of his duty by the appellant and it would attract Section 197 of the Code. 

Going by the principle, stated by the constitution bench in Matajog Dobey it 

has to be held that a sanction under Section 197(1) of the Code of Criminal 

Procedure is necessary in this case. 25. The High Court has stated that killing 

of a person by use of excessive force could never be performance of duty. It 

may be correct so far as it goes. But the question is whether that act was 

done in the performance of duty or in purported performance of duty. If it 

was done in performance of duty or purported performance of duty, Section 

197(1) of the Code cannot be bypassed by reasoning that killing a man could 

never be done in an official capacity and consequently Section 197(1) of the 

Code could not be attracted.   

 

14. On the other hand, learned Public Prosecutor submitted that there is 

legal need for sanction from the concerned authority to prosecute the 

appellants while other aspects of the case against the appellants, it is the 

matter of appreciation of evidence on record. Even then, if the act done in 
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official capacity of the appellants, there was act of negligence of duty by 

them, leading to death of female patient in the public hospital.  

 

15.         In the light of above discussions, it appears that the law makes it 

clear that sanction 197(1) of the Code is necessary if there must be nexus 

between the act done with duty performed by the offender/ public servant. 

Now after hearing the above submissions of parties, let me first scrutinize the 

evidence of prosecution witnesses, recorded by learned trial court to come to 

a definite finding. PW1 Dr. Basanta Kr.  Das was the Superintendent of the 

Civil Hospital, Tinsukia at the relevant time of occurrence. He stated inter-

alias that in the gynecology department of the hospital, Dr. Puspadhar 

Chamua, Dr. Tapan Phukan, Dr. Dipak Bhuyan, Dr. Utpal Ch. Bhuyan, Dr. 

Dilip Borgohain and Dr. Bijay Kr. Chamua were working while Dr. Puspadhar 

Chamua was its in-charge cum Dy. Superintendent of the hospital. He 

prepared the roster duty of doctors vide M.Ext.1 for emergency duty, the 

copy of which was served upon all doctors. He stated that on 13.6.98 from 12 

noon to 2 pm, Dr. Bijay Kr. Chamua was on duty and from 4 pm to till 1 am, 

duty was given to Dr. N.C. Mahanta, then from 1 am till 8 am., Dr. Utpal 

Bhuyan was on duty. Thereafter, during the day, other doctors looked after 

the patients for their respective departments.  He stated that on 13.6.98 at 

about 7 am, one pregnant woman namely; Purnima Tanti admitted into 

maternity ward of the hospital as per admission register vide M.Ext.2. 

Further, vide M.Ext.2(1) the name of the said woman appeared at Entry. 

No.53.  The name of the said woman was registered in the nurse duty 

register vide M.Ext.3 with his signature. As per M.Ext.3, said Purnima Tanti 

was expired on 14.6.98 at about 8 am., due to the reason of Cardio-

respiratory failure as recorded by Dr. Puspadhar Chamua vide his note M. 

Ext.2(2) which is known to him. It is stated by PW1 that in the morning of 

14.6.98 at about 8 A.M., a grade-IV staff of the hospital, namely; Smti 

Padmeswari Gogoi came to his residence and informed him about the serious 

condition of a patient in the maternity ward and as such, he immediately, 

rushed to the ward and found one nurse and Purnima Tanti was on a bed, 

who had already expired.  He further stated that he examined the bed-head-
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ticket of the patient and found that there was mention of admission of 

Purnima Tanti, but found nothing regarding any treatment by the doctors of 

the ward, except some writing by the nurse. Purnima Tanti was in the ward 

for about 24 hours but none of the doctors attached to the ward examined 

her. PW1 further stated that he instructed the nurse to complete all 

formalities of the deceased by Dr. Puspadhar Chamua. It was the duty of the 

doctors of this ward, who were on emergency duty to examine and treat the 

patient.  He also, stated that the doctors on emergency duty, stayed in the 

emergency room and they attend any patient on call by nurse and may call 

the doctors of the concerned department.  As per the duty roster, on that 

day, Dr. Bijay Chamua was on duty from 12 noon to 2 P.M., but he 

exchanged his duty with Dr. Dipak Bhuyan.  As such, Dr. Dipak Bhuyan was 

actually on emergency duty at the said period. In the casual leave 

application, Dr. Dipak Bhuyan, exchanged his duty of said 12 to 2 pm duty to 

two other doctors with their signatures. He was informed by nurse that she 

did not inform any doctor for the said emergency period but in other period, 

she informed the concerned doctor. But none attended the duty.   PW1 

stated that Sisters-in-Charge; Smti Premoda Baruah informed him that 

though she informed Dr. Puspadhar Chamua and accordingly, Dr. Chamua 

came to the ward but went back without examining Purnima Tanti, as at that 

time Dr. Tapan Phukan and Dr. Utpal Bhuyan, both were examining the 

patients in the ward and went to sit at OPD. At that time, there were other 

pregnant patients in the maternity ward who were attended by doctor. 

According to PW1, on 13.6.98 from 9 pm till morning of 14.6.98, Dr. Utpal 

Bhuyan was on emergency duty. The police seized M.Ext.1, 2 and 3 vide 

Ext.1 with  his signature. 

 

16.     In the cross-examination, PW1 stated that on his visit to maternity 

ward at about 8 to 9 am., he found only Purnima Tanti without presence of 

any doctor but nurse namely; Premoda Barua present. He could not say, by 

whom admission was made. There is no any official paper, supporting the 

fact that Dr. Purspadhar Chamua was called for to ward in connection with 

the deceased Purnima Tanti. He was not informed about the delivery patient. 
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On the fateful day, it was the duty of Dr. Dipak Bhuyan for which he mutually 

exchanged his duty. Dr. Dipak Bhuyan left his duty after informing him 

verbally about availing of casual leave. He stated that on 14.6.1998 at about 

8 am, he saw one ward-girl namely; Padmeswari Gogoi came to the house of 

the appellant Dr. Deepak Bhuyan but immediately, rushed back and then, 

came running before him to inform about serious condition of the patient and 

absence of emergency doctor. The name of appellant Dr. Puspadhar Chamua 

did not appear in the roster duty chart prepared by him on the fateful day. 

Apparently, the evidence of PW1 shows that he prepared a roster duty of 

doctors for emergency duty on the fateful day.  According to him, on the 

fateful day, from 12 noon to 2 pm, appellant Dr. Bijay Kr. Chamua was on 

duty and from 4 pm to till 1 am, duty was given to another Dr. N.C. Mahanta, 

then, from 1 am till 8 am., appellant Dr. Utpal Bhuyan was on duty. The 

appellant Dr. Deepak Bhuyan was not in duty due to change of duty mutually 

with two other doctors. It appears that the appellant Dr. Utpal Bhuyan was 

on duty on the fateful day from 9 pm till morning of next day. PW1 found the 

deceased woman dead on his visit on 14.6.1998 in the morning on being 

informed by a nurse. Hence, role of the appellant Dr. Utpal Bhuyan needs 

proper scrutiny for ascertaining true facts.  But it does not appear from the 

evidence of PW1 who was on duty in the ward at the time of admission of the 

deceased into the hospital on 13.6.1998. It makes clear by PW1 that from 12 

noon to 2 pm on the fateful day, no doctor was informed by nurse.  

 

17. The evidence of PW2 Smti Premoda Baruah, the ward-sister of the 

maternity ward of Tinsukia Civil Hospital, goes to state that on 13.6.98, she 

was working as the maternity in charge in the ward and Smti Tarulata Chetia, 

Smti Sarumai Tamuli, Smti Mrinalini Gogoi and  Smti Jalikon Dekari were the 

other nurses working in the said maternity ward. Dr. P.D. Chamua, Dr. U.C. 

Bhuyan, Dr. Tapan Phukan, Dr. Dilip Borgohain and Dr. D.K. Bhuyan were the 

doctors of the maternity ward. On the fateful day on 13.6.1998, she was on 

duty on that day from 7.30 A.M. to 1.30 P.M. She stated that while she was 

on duty, she found Purnima Tanti on the bed and she examined the patient, 

who was admitted for delivery of a child without having out-door slip. She 
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used to ask the doctor who visits the ward, to examine the patients who 

admitted on previous night. Since no doctor came to the ward till 8.30 am, 

she went to out-door ward, as some patients in the ward were having labour 

pain including Purnima Tanti, who was one of them. She informed the 

appellant Dr. P.D. Chamua regarding the condition of the patients. After some 

time, the appellant Dr. U.C. Bhuyan and Dr. Tapan Phukan came to the ward 

and examined the patients and these doctors examined their own patients 

according to allotment. She asked the said appellants to examine but did not 

examine Purnima Tanti. In the mean time, Dr. P.D. Chamua came and after 

giving a courtesy glance to the ward, went away. At that time, the deceased 

did not have any labour pain. She left her duty at about 1.30 pm. Next day 

evening, she came to know that the patient Purnima Tanti died. 

 

18. In her cross-examination, PW2 stated that at the time of leaving her 

duty at 1.30 P.M., she did not hand over the patients, who were suffering 

from labour pain and did not inform the ward doctor or the Superintendent 

regarding the condition of the patients.  One Jalikon Dekari admitted Purnima 

Tanti in the ward. She asked all three doctors to examine the patients. She 

further stated that on 13.6.98 from 9 A.M. to 1.30 P.M., she did not call any 

doctor of the ward, because no necessity arose in the ward to call any doctor. 

The appellant Dr. Puspadhar Chamua used to visit the maternity ward 

regularly without attending to any specific patient. According to her, the 

appellant Dr. Tapan Phukan visited the ward but did not examine any patient. 

She could not say if the appellant Dr. Utpal Bhuyan was on duty on that day 

but he examined patients in maternity ward. She stated that she could not 

say, who was on emergency duty on the date of occurrence.  She further 

stated that out of the 23 patients in the ward, Dr. P.D. Chamua had no 

specific patient. Thus, the evidence of PW2 reveals that the deceased was 

not specifically attended by any doctor during her duty period even though 

there was material to accept that doctors including the appellant Dr. 

Puspadhar Chamua, Dr. Utpal Phukan and Deepak Bhuyan visited the 

maternity ward.   
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19. PW3 Jalikon Dekari is a staff nurse of the Civil Hospital, Tinsukia. She 

stated that on 13.6.98, she was on duty in the morning at the maternity ward 

and Purnima Tanti was in the said ward, who came with labour pain, but she 

did not bring admission slip with her.  Purnima Tanti was admitted at about 6 

am on the basis of the previous documents of the O.P.D., produced by her 

and she recorded the name of Purnima Tanti in the M/G register vide 

Ext.2(2). When she came back from surgical ward, she asked Purnima Tanti 

as to whether she was having labour pain.  Purnima Tanti stated that she 

was not experiencing any labour pain and then she gave an entry in the 

admission register to the effect that Purnima Tanti came with labour pain at 6 

A.M. After her duty, Premoda Baruah had her duty and she had again her 

duty on that day from 7.30 P.M. onwards and after attending her duty at 7.30 

P.M., she went to the surgical ward. When she came back from surgical ward 

at about 10 P.M., she found that Purnima Tanti was sleeping and on the next 

morning, when she completed her routine works, she found Purnima Tanti 

sitting on the steps of the veranda, who had an attendant with her and so 

she told Purnima to go back to the ward and from there, she went to surgical 

ward and left the hospital at 7.30 A.M.  On 13.6.1998, from 9 pm till 8 am 

she was on night duty.  During this period, appellant Dr. Utpal Bhuyan, Dr. 

Tapan Phukan,  Dr. Bijoy Kr. Chamua and Dr. P.D. Chamua and one Dr. Dilip 

Borgohain were on duty at the maternity ward and during her duty hours, 

none of the doctors mentioned-above, examined Purnima Tanti. She stated 

that on that night, she along with Sarumai Tamuli performed duty. This 

witness further stated that the doctors at night, stay in the casual ward and 

examine the patients.  When any emergency arises, the doctors are given 

call. During her duty hours, no emergency arose for Purnima Tanti and she 

did not inform the appellant Dr. Utpal Bhuyan for any emergency call of 

Purnima Tanti. She could not say about roster duty of doctors and even could 

not remember the name of doctor on emergency duty on 13.6.1998 and 

14.6.1998. Thus, the evidence of PW3 shows that the deceased had no such 

emergency need of medical attention for which doctor on duty was necessary 

to call for to attend her. 
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20. PW4 Smti Sarumai Tamuli is also, a staff nurse of Civil Hospital, 

Tinsukia. She stated that on 12.6.98 from 7 pm, she was on duty till 7 A.M., 

on 13.6.1998. Again on 13.6.1998, from 7.30 pm, till 7 am, next day, she was 

on duty with (PW3) Jalikon Dekari. On 13.6.1998 Jalikon Dekari (PW3) told 

her that Purnima Tanti admitted on 13.6.1998 at about 6 am., for delivery 

case. She stated that she could not say, who were the doctors on night duty, 

at the relevant time. This witness stated that she found Purnima Tanti during 

her duty hours with other patients at the maternity ward, but she did not 

make any complain. On 13.6.98 during night, appellant Dr. Utpal Bhuyan was 

on emergency duty, but he including other doctors did not come to examine 

Purnima Tanti. She stated that none of the doctors of the said ward 

examined Purnima Tanti.  She stated that the doctors on emergency should 

be given call from the casualty room. Apparently, PW4 narrated the absence 

of doctor particularly the appellant Dr. Utpal Bhuyan, to attend Purnima Tanti 

even though she had no complain.  

 

21. PW5 is Smti Mrinalini Gogoi, another staff nurse of the said Civil 

Hospital. She stated that she was on duty on 13.6.98, in surgical ward, from 

1.30 P.M. to 7.30 P.M. of that day and on that day, at about 4 P.M., the 

matron of the ward requested her to examine a patient in the ward and 

accordingly, she went there and found Purnima Tanti admitted in the said 

ward, but as Purnima Tanti did not make complain, she did not call any 

doctor.  Thereafter, she left from duty. On the following morning at about 

7am., when she went to the maternity ward, the attendant of Purnima Tanti 

informed her that something was happened and required her attention.  

Hence, she examined Purnima Tanti  but found Purnima Tanti was already 

dead. She then, sent ward-girl namely; Padmeswari to call appellant Dr. 

Dipak Bhuyan.  Padmeswari after sometime, returned and informed her that 

appellant Dr. Dipak Bhuyan would not come on duty, as he was on leave. 

Then, she called the Superintendent, who came and declared Purnima Tanti 

as dead.  This witness was declared hostile by the prosecution. In the cross-

examination, PW5 admitted that she did not state to the police earlier that 

when she went to examine Purnima Tanti, the appellant Dr. Utpal Bhuyan 
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was on duty at that time. Apparently, PW5 never made such statement in the 

court and as such, such omission does not carry any significance to discredit 

her version. It thus appears from the evidence of PW5 that there was no 

such major medical complicacy suffered by Purnima Tanti during her stay in 

the hospital but suddenly, she suffered health set back leading to her death.  

 

22. PW6 Smti Dipali Baruah is a ward girl, who stated that one woman 

namely; Purnima Tanti admitted in to maternity ward of civil hospital. She 

performed her duty from 7.30 am to 1.30 pm and on next day, from 1.30pm 

till 7 pm. She found Purnima Tanti on the maternity bed before death. The 

said woman admitted for delivery case. In the cross-examination, PW6 stated 

that she found Purnima Tanti in good condition before day of death. From the 

version of PW6, nothing is elicited about the conduct of the appellants with 

the deceased woman. 

 

23. PW7 is Smti Anita Das, the sister-in-law of the deceased, who stated 

that she with her husband, took Purnima Tanti for medical check up before 

the civil hospital. One evening, when Purnima Tanti experienced labour pain, 

she took her to the civil hospital and she was admitted by a nurse.  She 

remained in the hospital with Purnima up to 10 P.M. No doctor came to check 

Purnima Tanti. After that, her mother-in-law came to the hospital and she 

returned to home. Her mother-in-law complained her of nature of treatment 

in the hospital as no doctor attended Purnima Tanti. Hence, she rushed to 

civil hospital. She found that Purnima Tanti was suffering in pain. She sought 

for help of nurse as Purnima Tanti fell down on the floor but nobody came to 

assist. She made complaint to a nurse but received no any attention from 

nurse. In the meantime, two legs of baby came out from the womb of 

Purnima Tanti and as such, asked for calling doctor. She went in search of 

doctor but no doctor neither any nurse was found. But one nurse came 

however, said nurse expressed inability to deal such case and told her that 

doctor could help it. Later on, doctor came and after checking declared 

Purnima as dead. According to PW7, Purnima Tanti was suffered pain for long 

time without any attention of doctor. 
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24. In her cross-examination, PW7 denied that she did not state to the 

police earlier that her mother-in-law complained her of nature of treatment in 

the hospital as no doctor attended Purnima Tanti. But such omission does not 

significant which needs confirmation by I/O. Further she denied the 

suggestion of defence that she did not state to police earlier that she could 

not find out doctor after search. This omission needs no confirmation by I/O 

as it carries much significance on the ground that if doctor attended Purnima 

Tanti, she would not loss her life at the time of delivery. She stated that she 

could not say names of nurses and names of attending doctors.  

 

25. PW8 is Sri Hemo Das, the elder brother of the deceased, who has 

corroborated the version of PW7. He stated that one evening, Purnima 

experienced labour pain and as such, she was taken to the civil hospital by 

his wife and mother. His mother stayed whole night with Purnima Tanti in the 

hospital. On next day morning, his mother came and raised hue and cry and 

informed that no doctor attended Purnima Tanti neither administered any 

medicine. Hence, he went to hospital to call on Purnima. He found Purnima 

Tanti in precariously serious condition without any voice. He gave some water 

into her mouth. He searched for a doctor but could not trace out anyone. He 

came across one nurse and on his enquiry, the nurse informed him that she 

called a doctor by phone who will attend soon. But no doctor came. His wife 

came in the meantime. Thereafter, he left for his duty at water tank. He 

received the news of death of Purnima Tanti while he was on duty and the 

hospital was blocked up. In the cross-examination, PW8 stated that when he 

reached the hospital, his wife was roaming around in search of doctor but he 

did not search. After 10-15 minutes, his wife informed him that there was no 

doctor present. He stated that after death of Purnima Tanti, he saw the legs 

of baby came out of womb. Thus, the evidence of PW8 corroborated the 

version of PW7.  

 

26. PW9 Sri Gakul Tanti is the husband of the deceased, who stated that 

when his wife experienced labour pain, she was taken to the civil hospital by 
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him with Anita Das (PW7) and after admission of Purnima Tanti into hospital, 

he returned to home. He was told that PW7 and his mother-in-law will attend 

the patient during the night. On the following morning, he was informed that 

Purnima wanted to meet him. When he went to the hospital, he found 

Purnima dead. Her dead body was covered by cloth. He went to ask for 

money. Several persons gathered. In the cross-examination, PW9 stated that 

he did not go in search for doctor. PW7 went for calling doctor. When he left 

the hospital, the condition of Purnima was good. He took Purnima on a 

rickshaw to hospital. He met a doctor who advised him to admit her. The said 

doctor attended Purnima. On next day, he found Purnima on the bed. Later 

on, one doctor came and informed that Purnima was dead. Apparently, the 

evidence of PW9 is not corroborated the version of other prosecution 

witnesses.  

 

27. PW10 is the Investigating Officer Sri Joinul Haque Borbhuyan, who 

stated that on 14.6.98, he was attached to Tinsukia Police Station as S.I. of 

Police. On that day, after getting the information from Smti Bina Sharma, 

President of Mahila Samiti about the death of Purnima Tanti at Civil Hospital, 

Tinsukia due to negligence of the doctors and nurses, a G.D. entry being 

No.680 dated 14.6.98 was lodged vide Ext.4 and accordingly, SI Sri D. 

Pathak, since deceased, was entrusted to make the inquiry on the basis of 

UD case no.44/98. After transfer of previous I/O, he was given to investigate 

the case. He collected postmortem report by a requisition vide Ext.5. As per 

postmortem report, death was due to shock that resulted from the obstructed 

labour. He visited Tinsukia Civil Hospital and recorded statements of 

witnesses and after that, he came to know that due to negligence of doctors 

and nurses of civil hospital, Purnima Tanti died on 14.6.98. Hence, he filed 

the ejahar vide Ext.6 and accordingly, Tinsukia PS Case No.258/98 was 

registered in this case u/s.304(A) I.P.C., after converting UD Case No.44/98. 

Thereafter, his next I/O Sri B.K. Das started the further investigation of the 

case. At the end of the investigation, I/O submitted final report vide Ext.7 in 

the case due to lack of material to commit offence against the doctors and 

nurses. The admission register of M & G ward pertaining to 1998, emergency 
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doctor's duty roster from 1.6.98 to 30.6.98, copy of nurse duty register was 

seized vide Ext.1.  Since the case tried by learned trial court was not purely 

based on police report, it does not require to confirm any previous statement 

of the prosecution witnesses to find out its contradiction by I/O.  

 

28. The medical evidence adduced by PW11 Dr. Rupak Kr. Gogoi  stated 

that after postmortem examination on the dead body of Purnima Tanti, 

opinion was formed that death was due to shock that resulted on the 

obstructed labour; time since death 24 to 32 hours from 15.6.98.  

 

29. Thus, from the evidence of the prosecution witnesses, it appears that 

there are two sets of witnesses tendering evidence, who are one hand, 

perpetrators side and others; are victims or sufferers. It appears from the 

testimony of some of hospital staff and doctors that they tendered evidence 

consciously to protect or save themselves from the case or to the interest of 

their colleagues. After going through the evidence on record, it appears that 

it is a glaring case of total callousness of doctors and nurses in performing 

their duty, which was going on in the government hospitals like; the place of 

occurrence of this case. As a result, one innocent woman who came to give 

birth of her child, lost her own life. Perhaps, this is the reason, it cannot 

outright be denied, for which the public could not able to repose confidence 

upon the doctors of government hospital which ultimately, paves the way to 

floodgate of opening of private hospitals, albeit, at the behest of some 

doctors, working in government hospitals in order to reign over some extra 

motivating inflated purse. If there was safe delivery of the deceased, there 

would not have been institution of such type of the case like this case against 

the doctors. Apparently, the witnesses of victim side have no any personal 

acquaintance or grudge, incubated in the heart to implicate such medical 

professionals who are treated generally as next to almighty, in false case. 

Hence, the witnesses of victim side is more reliable than, the side of 

perpetrator lodged the hospital because the victim side amongst the part of 

general public as stated earlier, did not know the doctors or medical staff of 

the hospital and came only for medical treatment of Purnima Tanti. Thus, if 
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Purnima Tanti was provided with proper medical care, they would not blame 

to doctors or staff for no reason. It appears that there is no dispute that the 

appellants were on official duty, part by part on the fateful day at their 

hospital. Their official presence is not denied except the appellant Dr. Bijay 

Chamua who exchanged his duty with the appellant Dr. Dipak Bhuyan who in 

turn, went on casual leave at the relevant time. It is also, not denied that the 

doctors were not available at the relevant time at the hospital even though 

PW1 made a roster of duty of such doctors to attend the patients in the 

hospital for whole a day.  

 

30. The evidence of PW1 supported by PW2 to 9 clearly disclosed that the 

deceased Purnima Tanti was admitted in the maternity ward of hospital in 

connection with her delivery of child. M.Ext.2 proved the admission of said 

Purnima Tanti into maternity ward of the hospital. The evidence of other 

hospital witnesses also, corroborate the same. Apparently, the evidence of 

PW1 is official in nature who tendered his evidence to speak the real facts of 

duties of doctors as per official record. Therefore, reliance can be placed on 

his version to believe. It appears from the version of PW1 that on 13.6.1998 

at about 11 am Purnima Tanti was admitted into maternity ward as M.Ext.2. 

But it is not known from PW1 that who was the in-charge of maternity ward 

at the relevant time. However, his evidence makes it clear that on that day, 

from 12 O'clock till 2 pm the appellant Dr. Bijay Chamua was on duty. 

Nothing on record has been found that the appellant took up any steps for 

medical treatment of Purnima Tanti. Then, another doctor namely; Dr. N.C. 

Mahanta was on duty from 4 pm to 9pm. He was not found to provide any 

medical care to the deceased woman. Thereafter, it was duty of the appellant 

Dr. Utpal Bhuyan from 9 pm till 8 am into the maternity ward of the hospital. 

This was the crucial time for the deceased woman as it appears from the 

testimony of PW7, 8 and 9.  Medical evidence significantly supports their 

claim. But nothing on record appears to have placed to show that the 

appellant Dr. Utpal Bhuyan had taken such steps during his duty period to the 

deceased. Apparently, the evidence of PW7, 8 and 9 shows that the condition 
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of the deceased woman was serious at night, but no doctor came to examine 

the said woman.  

   

31. But surprisingly, the appellant Dr. Utpal Ch. Bhuyan, as DW1 stated 

that on 13.6.98, he was on OPD duty at maternity ward of Civil Hospital, 

Tinsukia from 8 A.M. to 12 noon.  He stated that on that day, he did not find 

Purnima Tanti in the maternity ward and as such, did not examine her. His 

version was contradictory to his senior PW1 as well as, PW7 who could not 

find out a doctor in the hospital during the need of the deceased. DW1 stated 

that when a doctor is allotted with OPD duty, the same doctor is not allotted 

with the emergency duty in the maternity ward.  DW1 admitted that on that 

day, he had emergency duty from 9 P.M. to 9 A.M. on the next day.  The 

doctors on emergency duty are required to examine the casualty department 

patients and they are also, required to admit them, if necessary.  None of the 

nurses called him to attend any emergency case.  This witness exhibited the 

call book (Ext.A) of maternity ward of Civil Hospital, Tinsukia and in the said 

Ext.A, there is no entry of emergency call during the month of June, 1998. 

But the facts remain to say whether the deceased woman was not admitted 

as emergency patient in the maternity ward. It appears from the evidence of 

DW1 that he tried to take advantage what was not on record. But the 

evidence of PW2, 3 and 4 shows that all the appellants visited the maternity 

ward and attended their respective patients and left the ward without 

examining the deceased. The said witnesses even stated that the appellant 

Dr. Utpal Bhuyan was informed while on emergency duty and he also, once 

came to the said ward to examine some patients. Therefore, the version of 

DW1 is not at all reliable to believe.  

 

32. DW2 Dr.  Romesh Dutta, another doctor, indicated the duty of DW1 

who tried to save DW1. It seems that DW1 and 2 try to take advantage of 

verbal approach of nurses or attendant of the deceased woman who tried to 

find him out without any support of official record of the hospital. Thereafter, 

the evidence of DW2 comes under cloud of doubt to believe as it tendered to 

save his skin.  
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33. DW3 is Dr. Robin Ch. Baruah, who stated that he was working as 

Superintendent of Tinsukia Civil Hospital from 1.7.06 and he was asked to 

produce the Hospital Management Committee proceeding book for the year 

1997-98 by the court, but on his search, he could not find said proceeding 

book and as such, he submitted a report in that regard. Similarly, DW4 is Dr. 

Pallav Kr. Bhattacharjee, who stated that he retired from service on 28.2.06 

as SDM & HO from Sadiya.  On 21.10.97, a meeting of the Hospital 

Management Committee of Tinsukia Civil Hospital was held and in the said 

meeting, it was resolved along with other resolutions that Dr. Tapan Phukan 

would be the overall in-charge of the gynecology ward of the hospital. He 

further stated that Dr. Puspadhar Chamua was not a specialist as he was 

simple an MBBS doctor and on the basis of seniority, he was competent to 

the post of Deputy Superintendent and on request of the Superintendent, he 

goes to all the departments, but he does not examine any indoor patient of 

the maternity ward. He admitted that he cannot say, whether the said 

resolution was communicated to Dr. Tapan Phukan or not. It appears that the 

evidence of DW3 and 4 indicates of duty adjustment of the appellants 

amongst themselves which does not come for much importance. 

 

34. DW5 is Dr. Puspadhar Chamua, who stated that in the year 1998, 

there were two specialists in the medicine department and  five specialists in 

Maternity department of Tinsukia Civil Hospital, but he was not one of them. 

He stated that during that period, Dr. Tapan Phukan was the in-charge of the 

Maternity ward up to 2000.  He was present in the Hospital Management 

Committee meeting, which was held on 21.10.97 and in the meeting, it was 

resolved that Dr. Tapan Phukan would be the in-charge of maternity ward.  

He further stated that except Dr. Tapan Phukan, all other doctors were 

present in the meeting. Even then the nurses stated that he visited the 

maternity ward with a short glimpse only on the fateful day. However, his 

role in the occurrence has not unearthed from evidence of other witnesses.    
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35. DW6 is Dr. Tapan Phukan, who stated that on 13.6.98, he was 

working as SDM & HO at Tinsukia Civil Hospital and on that day, he had no 

duty.  He stated that he is not aware that in the hospital, there is any 

committee by the name of Hospital Management Committee and he was not 

communicated with any resolution of the committee.  He further stated that 

on 13.6.98, he was never given any emergency call from the maternity ward. 

But his evidence is not corroborated by PW1, 2 and other nurses of the 

hospital. It appears that all the appellants were looked after the maternity 

ward of the hospital. Particularly, the appellant Dr. Utpal Bhuyan had 

important  role as he was on duty at the relevant time. But he was found 

nowhere in the hospital. It shows that the maternity ward was kept in such 

way that there was business of nobody to examine Purnima Tanti.  Be that as 

it may, it shows that appellants were official duty at the relevant time. 

 

36. If the nature of official duty is examined, it appears that their duty 

was to provide medical treatment to patients, come in the hospital. There is 

lapse in their duty while dealing the deceased woman medically is different 

issue. It cannot be ruled out that due to such medical treatment, any patient 

may die even after best effort of the appellants. In any view of matter, all 

appellants are public servants and there is nexus between the act done so 

alleged with their nature of official duty. Hence, the provisions u/s 197(1) 

CrPC is applicable to prosecute them while accusing them for committing any 

offence. But the prosecution sanction was not obtained from competent 

authority, to prosecute them under the law. So cognizance taken by learned 

trial court was illegal in the eye of law due to bar u/s 197 CrPC. Therefore, 

benefit must go in favour of the appellants.  

 

37. Here it appears from the evidence of I/O as pointed out that there are 

two ejahars lodged, firstly by Mahila Samity and subsequently, by a police 

officer. But the case was not proceeded based on police report. Learned Chief 

Judicial Magistrate took cognizance of offence against the appellants after 

making necessary inquiry under law. Therefore, significance of FIR in the 

case, does not arise.  
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38. So far negligence part of the appellants is concerned, it appears from 

the evidence on record as discussed herein above, it appears that due to 

indifference attitude in duty of the appellants to deal the deceased, medically, 

caused her death. The offence u/s 304-A IPC., required that whoever causes 

death of any person by doing any rash or negligent act not amounting to 

culpable homicide. Criminal negligence is the gross and culpable neglect or 

failure to exercise that reasonable and proper care and precaution to guard 

against injury, either to the public generally, or to an individual in particular, 

which, having regard to all the circumstances out of which the charge has 

arisen, it was imperative duty of accused person to have adopted- see S.N. 

Hussain vs. Sate AIR 1972 SC 685.   

 

39. In Balwant Singh vs. State 1994 Supp.2 SCC 67; it was held that 

The provisions u/s 304A apply to cases where there is no intention to cause 

death and no knowledge that the act done will in all probability cause death. 

The provision is directed at offences outside the range of secs. 299 to 300 

IPC., and obviously contemplates those cases into which neither intention nor 

knowledge enters. The section applies only to such acts which are rash or 

negligent and are directly the cause of death of another person.  

 

40. Even though the evidence on record discloses that the appellant Dr. 

Utpal Bhuyan was on duty at the relevant time of occurrence and it suggests 

that if he intervened at the right moment, the death of Purnima Tanti would 

not happen. Similarly, since the appellant Dr. Puspadhar Chamua was seen to 

have a glimpse of maternity ward without attending to any patients. 

Moreover, one nurse was seen visited the house of the appellant Dr. Deepak 

Bhuyan at the relevant time and said nurse returned to therefrom 

immediately and reported to PW1 about a serious case to him. This fact 

suggests that the appellant Dr. Deepak Bhuyan refused to attend the 

maternity ward for which the nurse had no option but to report to PW1. As 

per version of PW1, it was duty of the appellant Dr. Bijay Chamua at the 

relevant time. Similarly, the appellant Dr. Tapan Phukan was on duty in the 
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hospital. It is also, correct to say that the concerned nurse had not informed 

any doctor for the deceased. Even then, the appellants cannot escape from 

their duty to attend the deceased since nothing on record shows that the 

deceased was attended by any doctor in the hospital. It is also, come to the 

notice that there was lapse of nurse to attend the deceased properly prior to 

her death as appears from the version of PW7. In other wards, the appellants 

are the doctors of maternity ward of the hospital along with other nurses to 

take care of the patients therein. It is lapse of duty not only of the appellants 

but also, of the nurses. Surprisingly, during the stay of the deceased while 

she was live, no doctor attended her. The evidence of PW7, 8 and 9 speaks 

the actual plight of the deceased prior to her death for the manner and 

behaviour in the duty performed by the appellants in the hospital. The 

manner and nature of duty performed by the appellants are found to be 

indifferent and insensitive to the deceased. They played the game of shifting 

of burden of duty from one to other to make escape from any liability. Hence, 

such attitude of the appellants amounts to negligent act, leading to attract 

the offence u/s 304A IPC. But absence of sanction and due to bar u/s 197 

CrPC., the appellants cannot be prosecuted under above law. The proceeding 

against the appellants is not lawful. Therefore, the decision/ finding given by 

learned trial court in the impugned judgment cannot be sustainable in the eye 

of law.  

 

41. Under the above facts and circumstances of the case, it appears that 

there is merit in the appeals and accordingly, all the appeals in hand, are 

allowed. The impugned judgment and order of learned trial court is hereby, 

set aside. The appellants are not guilty and are acquitted and set at liberty. 

Their bail bonds shall however, remain in force for another six months u/s 

437A CrPC. Send back the record to learned trial court immediately. Before 

parting with the appeals, this court is of the view that the victim of the 

occurrence is entitled to get monetary compensation and as such, it 

recommends payment of compensation to the victim under section 357 CrPC 

r/w under Assam Victim Compensation Scheme by DLSA. Inform the DLSA, 

Tinsukia accordingly, to do the needful.  
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42. Given under the hand and seal of this Court on this the 10th  day of 

February, 2021.  

 

Dictated & corrected by me. 

 

  

                  (C. Das) 
       Sessions Judge           Sessions Judge 
  Tinsukia                Tinsukia 
 
 
 
 
 
 
 

 

 


