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BEFORE THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

TINSUKIA ::  ::  ::  ASSAM 

 

Present:-  Sri C. Das, 

  Member, MACT, 

        Tinsukia 

  

 M.A.C.T.  Case No. 27 of 2017  

1. Sri Rajendar Sah, 

S/o Late Satyanarayan Sah. 

2. Smti Lilawati Devi, 

 W/o Sri Rajendar Sah. 

 Both are residents of Adarsha Path, Raja Ali Road, 

 Sripuria Pathar,  P.O. &  P.S. Tinsukia 

 District - Tinsukia (Assam)   

        ..……......... Claimants 

        - Versus –  

1. Sri Pulin Das, 

 (Owner of the motorcycle bearing No. AS-23/J-4668) 

 S/o Late Konpai Das,  

 R/o Hijuguri Railway Colony, 

 Qtr. No. 186/B,  

 P.O, P.S. & District – Tinsukia (Assam)  

2. Sri Bitu Rastogi,  

 (Driver of motorcycle bearing No. AS-23/J-4668) 

 S/o Sri Satish Rastogi,  

 R/o Raja Ali Road, 

 P.O. & P.S.- Tinsukia, 

 District - Tinsukia (Assam)   

3. The Oriental Insurance Co. Ltd., 

 (Insurer of motorcycle No.AS-23/J-4668)  

 Tinsukia Divisional Office, 

 Represented by its Senior Divisional Manager, 

 Having its Office at Thana Road, 

 P.O, P.S & Dist.- Tinsukia (Assam) 
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              ………. Opposite Parties     

4. Sri Suresh Sah, 

 S/o Sri Rajendar Sah. 

5. Sri Guddu Sah, 

 S/o Sri Rajendar Sah. 

 Both are R/o Adarsha Path, Raja Ali Road, 

 Sripuria Pathar, 

 P.O., P.S. & Dist.- Tinsukia (Assam) 

         ……….. Proforma Opposite Parties     

  

Appearance:-  

Sri D.K. Gupta & S. K. Thakur  .……  Advocates for the Claimants 

Sri M. Dutta             ………....  Advocate for the O.P. No.1 

Sri R. Shah            ............. Advocate for the O.P. No.2 

Sri A.C. Borah          ………..   Advocate for the O.P. No.3 

Sri R. K. Prasad       ….………   Advocate for the Pro. O.P. No.4 & 5 

 

  

Date of recording evidence:  29/03/2019 & 11/03/2020 

 Date of Argument:    23/12/2020 & 08/02/2021 

Date of Judgment:     18/02/2021 

 

 

 J   U   D   G   M   E   N   T 

 

1.  The claim application U/s.166 of the Motor Vehicles Act, 1988 (M.V. Act.; 

in short), is filed by the claimants above-named, claiming compensation of 

Rs.16,41,300/- only from the opposite parties, on account of death of Karan Sah, 

the son of the claimants, who died in a motor accident that took place on 

05/03/2017 at about 4.30 p.m., at Rongagora Road, Tinsukia.   

 

2. The case of the claimants, in brief, is that on 05/03/2017 at about 4.30 

p.m., Sri Karan Sah (since deceased) as pillion rider and Sri Bitu Rastogi as rider, 

were proceeding in a motorcycle bearing registration No.AS-23/J-4668, from Raja 
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Ali to Tinsukia bye-pass through Rongagora Road and due to sudden application 

of brakes by the rider of the aforesaid motorcycle near Guijan by-pass, Rongagora 

Road, the pillion rider Karan Sah fell down from bike and sustained grievous 

injuries on his person. He was taken to Tinsukia Civil Hospital and then, was 

referred to Dibrugarh at Assam Medical College Hospital, where he died during 

the course of treatment on the next day of accident. Accordingly, postmortem 

examination on his dead body was conducted at AMCH, Dibrugarh. 

 

3. It is stated that the deceased Karan Sah was working as a 

Mechanic/Technician at Auto wheelers Bajaj, at A.T. Road, Laipuli, near NRL 

Petrol Pump, Tinsukia and was drawing a salary of Rs.4,200/- per month, besides 

daily allowances of Rs.100/- and other facilities. It is also, stated that the 

deceased left behind his parents and brothers. The mother of the deceased was 

completely dependent upon the earning of the deceased, while the father of the 

deceased is an aged person and is sick most of the time. He remains in bed rest. 

Hence, both the mother and father were dependent upon the income of the 

deceased. Accordingly, the claimants filed this claim petition before this Court, 

claiming compensation of Rs. 16,41,300/- only.  

 

4. After the accident, one FIR was lodged by Sri Suresh Sah, the brother of 

the deceased on 08/03/2017, which was registered as Tinsukia P.S. Case 

No.296/2017, u/s. 279/304(A) I.P.C.  

 

5. Accordingly, notices were issued to the opposite parties after filing of claim 

case. All the opposite parties contested the case, by filing their respective written 

statements, wherein, they took some common pleas that the claim petition is not 

maintainable in law and facts as well as, in its present form and there is no cause 

of action against the opposite parties.  However, the O.P. No. 4 & 5, being 

proforma opposite parties, being sons of the claimants, jointly filed a written 

statement and admitted the contents and averments made in different 

paragraphs of the claim application.  

 

6. The opposite party No.1 Sri Pulin Das, the owner of the motorcycle No. 

AS-23/J-4668, in the written statement, denied all the averments made in the 
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claim petition, except those which are specifically admitted in his written 

statement. The opposite party No.1 stated that the amount so claimed by the 

claimants is highly exorbitant, unjustified and miscalculated and hence, is liable to 

be rejected. It is further stated that the story of the accident so projected by the 

claimants, is imaginary and ready made. The opposite party No.1 has also stated 

that his vehicle motorcycle No. AS-23/J-4668 is duly insured with the Oriental 

Insurance Company Ltd., Tinsukia, the opposite party No.3, having policy No. 

322500/31/2017/3801, valid from 16/11/2016 to 15/11/2017.  

 

7.  The opposite party No.2 Bitu Rastogi, who was the driver of the 

motorcycle No.AS-23/J-4668 in his written statement, stated that the instant case 

is bad in law due to mis-joinder of necessary parties. The opposite party No.2 

denied all the statements made in the claim petition, except those which are 

specifically admitted in his written statement.  The opposite party No.2 stated that 

he was the pillion-rider of the said motorcycle and not driving the said motorcycle 

and due to the rash and negligent driving of the motorcycle by the deceased, the 

opposite party No.2 was injured grievously and got fractured his shoulder and 

other parts of the body. He was admitted in St. Luke’s Hospital, Tinsukia. The 

opposite party No.2 further, stated that he has been framed and falsely implicated 

in this case only in order to get claim from the insurance company. He stated that 

the amount so claimed by the claimants, is highly excessive, exorbitant, 

speculative, miscalculated and hence, is liable to be rejected.  

 

8. The opposite party No.3, the Oriental Insurance Co. Ltd., the insurer of 

the motorcycle No.AS-23/J-4668, also in its written statement, stated that the 

claim petition is bad for the suppression of material facts as well as, in particulars. 

That the claim is false, frivolous and speculative and the claimants have filed this 

case for illegal gain and also, the claim amount is without basis, exaggerated, 

excessive and exorbitant. The opposite party No.3 denied all the averments made 

in the claim petition of the claimants, except what has been specifically admitted 

in the written statement.  

 

9.  Upon consideration of the pleadings of the parties on record, the 

following issues were framed for adjudication of the case :- 
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         I    S    S    U    E    S 

I)  Whether the deceased Karan Sah died in a motor vehicle accident 

that occurred on 05/03/2017 as a result of rash and negligent 

driving of the vehicle bearing registration No. AS-23-J-4668 

(Motorcycle)?  

II) Whether the Claimants are entitled to get compensation? If so, to 

what extent and from whom?   

 

    DECISION AND REASONS THEREOF:  

 

10.      In this case, the claimant No.1 Sri Rajendar Sah examined himself as CW1 

and exhibited some documents, such as; Ext.1- certified copy of FIR with ejahar, 

Ext.2- seizure list, Ext.3- the charge-sheet, Ext.4- certified copy of postmortem 

report of the deceased, Ext.5- form No.54, Ext.6- medical bills of Sanjivani 

Diagnostics Hospital for Rs.4,600/- only, Ext.7- bills of Sanjivani Diagnostics 

Hospital for Rs.9370/-only, Ext.8- Addl. written statement of opposite party No.3, 

Ext.9- investigation report of Mr. Satyajit Purkayastha, investigator of opposite 

party No.3, Ext.10- salary cum employment certificate of the deceased, issued by 

Bajaj Auto Wheelers, Ext.11- training certificate of the deceased, issued by Bajaj 

Auto Wheelers, Ext.12- certificate of attendance of training program by the 

deceased, Ext.13- residence proof of the deceased, issued by Gaoburah, Ext.14- 

photocopy of death certificate of the deceased, Ext.15- photocopy of policy of 

insurance. The CW1 has reiterated the same facts as narrated in his claim 

petition. He was cross examined by the opposite party No.1 and No.3; the 

Insurance Company. On the other-hand, the opposite parties did not adduce any 

evidence.   

 

11.  I have heard the arguments from both sides with written arguments 

submitted by opposite party No.3 and carefully gone through the evidence on 

record. During the argument, the claimants drew attention to Ext.15, which is not 

denied by any of the opposite parties including the insurance company. It was 

submitted that on perusal of Ext.15, it is established that the policy was package 

policy as same appears on top of the policy in bold letters. Hon'ble Supreme Court 
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in its judgment reported in 2013(1) SCC 731, National Insurance Co. Ltd., 

vs. Balakrishnan & anr., clarified and settled the law relating to occupant and 

pillion-rider. It was held that in comprehensive/ package policy, the occupant and 

pillion-rider are automatically covered. It was further directed by Hon'ble Supreme 

Court to all insurance companies to withdraw their plea if taken by them before 

tribunal/ High Court/ Supreme Court. As regards to pillion-rider, further directed 

them not to take plea in any court that pillion-rider is not covered under package 

policy. It submitted that insurance company took the plea that the driver had no 

driving license and as such, burden lies upon the insurance company to discharge 

this plea. But the insurance company failed to establish the same. 

 

12. It was held by Hon'ble Supreme Court in 2018(3) SCC 800, Singh Ram 

vs. Nirmala & ors, that after discussing Swaran Singh case, that mere absence, 

fake, invalid driving license or disqualification of driver for driving are not 

themselves defence available to the insurer either against the insured or third 

parties. To avoid its liability towards the insured, insurer has to prove that the 

injured was guilty of negligence and failed to exercise reasonable care in the 

matter of fulfilling the condition of the policy regarding use of the vehicle by a 

duly licensed driver. The burden of proof lies on them. 

 

13. It was submitted for the claimants further that Ext.10 the salary certificate 

of the deceased, is not challenged by any of the opposite parties  not even any 

suggestion was put to challenge monthly income of the deceased. Besides, the 

deceased was also getting daily allowance of Rs.100/- in addition to monthly 

salary of Rs.4,200/- only and the said fact is proved. Hence, salary of the 

deceased may be taken as Rs.4,200/- + Rs.2,400/- (daily allowance for 24 days in 

a month) making his salary to Rs.6,600/- only per month.  

 

14. As regards to rash and negligence part, it was submitted for the claimants 

that rash and negligent riding by the rider of the motor-cycle is proved as the 

charge-sheet vide Ext.3 is filed against the rider of motor-cycle. In addition to that 

the opposite party no.3 in its additional written statement, also, admitted the rash 

and negligent driving  on the part of the rider of motor-cycle. On perusal of 

paragraph-14 and 22 of Ext.9, which is investigation report of the investigator of 
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the opposite party no.3, it is crystal clear that the accident took place due to rash 

and negligent driving of the rider of motor-cycle and in the said accident, the 

deceased Karan Sah died. Hence, it is prayed that the claimants may be awarded 

compensation from the opposite parties.  

 

             ISSUE No.I  

15.  Apparently, the death of the deceased and the alleged accident is not 

disputed by the opposite parties. In the evidence, CW1 stated inter-alias that due 

to sudden pulling of brake by the rider of offending motor-cycle, his son; the 

deceased, who was traveling as pillion-rider of offending motorcycle, fell down 

from the bike and sustained grievous injuries to his person. His son was taken to 

Civil Hospital, Tinsukia but was referred to Assam Medical College Hospital, 

Dibrugarh where he died during treatment on next day of the accident. The 

postmortem examination on the dead body of the deceased was performed at 

Assam Medical College Hospital, Dibrugarh. The accident was investigated by the 

police on the basis of FIR vide Ext.1 after registering a case being Tinsukia PS 

Case No.296/2017 u/s 279/304-A IPC. At the end of the investigation, the police 

came to the conclusion of filing charge-sheet vide Ext.3 against the rider of the 

offending motor-cycle on which the deceased was a pillion-rider. Further, finding 

of doctor on the examination of dead body of the deceased, was not normal 

death but it was due to sustaining ante-mortem injuries. The medical bills vide 

Ext.6 and 7 supports the injuries of the deceased before death. From the above 

documents including Ext.5 and 9, it makes clear that due to rash and negligent 

riding of the rider of the said offending motor-cycle where the deceased was a 

pillion-rider, as a result, the death was caused to the deceased. There is no other 

view plausible from evidence on record. Hence, the issue No.I is decided in 

affirmative.   

 

 

ISSUE No.II 

16. The claimants are the parents of the deceased, who was a bachelor at the 

time of death. The deceased was admittedly, aged about 25 years at the time of 

his death. He was working as Mechanic/ Technician at a local private firm namely; 

Auto-Wheelers (Bajaj). Ext.11 and 12 supports it. It is stated that the deceased 
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used to earn Rs.4,200/- per month as his salary besides, other allowances and 

facilities including house. Ext.10 shows that it was issued by the concerned 

employer/firm which discloses that the monthly salary of the deceased was fixed 

at Rs.4,200/- only. No other allowances and facilities of the deceased are allowed 

as per contents in Ext.10. Therefore, it can easily be held that the monthly 

income of the deceased was Rs.4.200/- per month. Since the deceased was a 

bachelor and working in private firm, there is no likelihood of his job security and 

neither proper increase in his income in  the future. However, due to young age 

of the deceased, there is prospect of increase of his income. Hence, an amount of 

40% is taken to add to the income of the deceased. On the other-hand, 50% is 

deducted from his monthly income for his personal expenses. Accordingly, the 

calculation is Rs.4,200/- less 50% = Rs.2,100/- only which is available for 

household expenses. Then, adding 40% to Rs.2,100/- comes to Rs.2,940/- only. 

Therefore, annual dependency of the claimants is calculated at Rs.2,940/-x 12= 

Rs.35,280/- only. The multiplier herein will be 18 for calculating the loss of 

dependency of the claimants. It appears that the deceased was medically treated 

in Dibrugarh hospital for which comes to total of Rs.14,600/- out of the medical 

bills.  Again, the claimants incurred expenses for transportation of the dead body 

from Dibrugarh.  

 

17. The total compensation to which the claimants are entitled to, is assessed 

as under. – 

 Loss of dependency (Rs.35,280/-x 18) : Rs.6,35,040/- 

Funeral expenses    : Rs.15,000/-    

Loss of Estate     : Rs.15,000/-     

Medical expenses    : Rs.14,600/- 

Conveyance Allowance    :Rs.10,000/-

_______________________________________________________ 

Grand Total      : Rs.6,89,640/-     

 
18. In total, the claimant No.2 being mother of the deceased, is entitled to 

receive Rs.6,89,640/- only as compensation for the death of Karan Sah. 

Admittedly, the opposite party No.3 is the insurer of the offending vehicle. But the 

said opposite party No.3 took the plea that the driver of the offending vehicle had 

no driving license. In (2018) 3 SCC 800 Singh Ram vs. Nirmala & ors., it 
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was held that mere absence, fake, invalid driving license or disqualification of 

driver for driving are not themselves defence available to the insurer either 

against the insured or third party. To avoid its liability towards the insured, 

insurer has to prove that the insured was guilty of negligence and failed to 

exercise reasonable care in the matter of fulfilling the condition of the policy 

regarding use of the vehicle by a duly licensed driver. The burden of proof lies on 

them. However, the opposite party No.3 could not prove its case in the light of 

above guidelines. Further, there is no dispute over the fact that the policy 

concerned was comprehensive policy, covering occupant and pillion-rider 

together. Hence, it is held that the opposite party No.3 is liable to bear to pay 

compensation in order to indemnify the insured. In this connection, the decision 

of 2013(1) SCC 731, National Insurance Co. Ltd., vs. Balakrishnan & 

anr., (supra) is followed. Accordingly, the issue No.II is decided in affirmative and 

in favour of the claimants.    

  

         A   W   A  R  D 

 

19.  In view of the decisions on the aforesaid issues, the claimants are 

awarded with compensation of Rs.6,89,640/- only for the death of their son, in a 

motor accident. It is ordered that Opposite party No.3 is hereby, directed to pay 

above compensation to the claimant No.2 along with interest @ 12% per annum 

to be calculated from the date of filing of the claim case, till payment.   

 

20. Given under my hand and seal of this Tribunal today on this the 18th day 

of February, 2021.  

  

Dictated & corrected by me.   

 

 

                  

                                      (C. Das)      

    Member, MACT       Member, MACT, 

 Tinsukia                      Tinsukia 

 

    Transcribed by:- 

    H. Baruah,  

    Stenographer-II 



10 

 

 

                      A N N E X U R E 

 
1. Witnesses of the Claimants 

I. Sri Rajendar Sah (CW1) 
 
2. Witness of the Defence 
 None  
3. Claimants’ Exhibits 

I. Ext.1 - Certified copy of FIR 

II. Ext.2 -  seizure list 

III. Ext.3-   Charge sheet   

IV. Ext.4 -  Certified copy of PM report of the deceased 

V. Ext.5- Form No. 54  

VI. Ext.6- Medical bill of Sanjivani Diagnostics Hospital for Rs. 4,600/- 

VII. Ext. 7- Bill of Sanjivani Diagnostics Hospital for Rs. 9,370/- 

VIII. Ext. 8- Addl. W.S. dated 24.08.2018 by O.P. 3, Insurance Co. Ltd. 

IX. Ext. 9- Investigating report of investigator of insurance company 

namely; Satyajit Purkayastha filed along with the W.S. of O.P.3. 

X. Ext. 10- Salary cum employment certificate of the deceased, issued 

by Bajaj Auto Wheeler  

XI. Ext. 11- Training certificate of the deceased issued by Bajaj Auto 

Wheeler 

XII. Ext. 12- Certificate of attendance of training program by the 

deceased. 

XIII. Ext. 13- Residence proof of the deceased issued by Gaonburha.  

XIV. Ext. 14- Photocopy of death certificate of the deceased. 

XV. Ext. 15- Photocopy of policy of the insurance.  

 

4.  Exhibits of the defence 
 None.  

 
      
  Member, M.A.C.T.,           
        Tinsukia  


