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IN THE COURT OF THE SPECIAL JUDGE :: ::  :: TINSUKIA 

District:  Tinsukia 

Present: Sri C. Das,  
  Special Judge,  
  Tinsukia 

 

 

  POCSO Case No. 49 (T) of 2019 
                u/s.366(A) IPC r/w Sec.4 of POCSO Act  
 

The State of Assam ...................................................Complainant 

- Versus   -  

Sri Mukesh Ghatowar, 

S/o Lt. Damodar Ghatowar, 

R/o Nakhrai Gajali Gaon,  

P.S. & District: Tinsukia (Assam)…................................Accused 

 

 

 Appearance: 

Sri B.L. Agarwal, Spl. Public Prosecutor ............. For the State 

Sri S. Sarma, Advocate     .................. For the Accused  

 

         Date of Evidence:   04/12/2020  

  Date of Argument:    25/01/2021 

  Date of Judgment:    08/02/2021 
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 J   U   D   G   M   E   N   T 

      PROSECUTION CASE 

1. It is unfolded from the record that on 23/04/2018, the 

complainant Sri Bhabana Karmakar lodged an ejahar before the officer 

in-charge of Guijan Out-post, alleging inter-alia that on 21/04/2018 at 

about 6 pm, the accused Mukesh Ghatowar of the same village, had 

kidnapped his daughter, who is aged about 16 year old. It is also, 

alleged in the ejahar that the accused had already married one girl and 

has a son from that wife, but he ousted his first wife from home. 

2. Accordingly, the police lodged the Guijan OP GDE No.436 dated 

23.4.18 and forwarded to Officer In-charge of Tinsukia police station, 

who in turn, registered the Tinsukia P.S. Case No.463/2018 u/s. 366(A) 

of the IPC and started the investigation. During the period of 

investigation, the victim girl was produced before a Magistrate for 

recording her statement u/s. 164 Cr.P.C., and she was also, sent for 

medical examination. The Doctor's report of the victim girl goes like 

this:-  “General physical examination - she was oriented in space and 

time. Dentition – 28. Examination for injuries – No injury found over 

her whole body, except her private parts. Local examination of genital 

parts – pubic hair combing – not present. Labia majora and minora – 

no injury. Fourchette – No tear. Vulval- no injury. Perineum – intact. 

Hymen – torn. Vagina and cervix- vaginal tear present with oozing of 

fresh blood. Anus- no injury. Vaginal swab was taken for examination 

and as per laboratory report, no spermatozoa was found. For age, her 

X-ray was taken and as per radiological report, her age was below 18 

years. The Doctor has opined that there are signs of forceful sexual 

intercourse and her age is below 18 years.” 

3.  The  I/O visited the place of occurrence and drew its sketch 

map and examined the witnesses. On conclusion of investigation and 

on the basis of materials, I/O filed the charge-sheet against the 
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accused Mukesh Ghatowar, u/s. 366(A)/376 I.P.C. and u/s.4 of the 

POCSO Act to face trial in the court. 

4. On his appearance before this court, the relevant copy of the 

case was furnished to the accused immediately. After hearing of the 

parties, the charge u/s. 366(A) IPC and Section 4 of Protection of 

Children from Sexual Offences Act (in short; the POCSO Act) was 

framed against the accused. On being read over the said charge, the 

accused pleaded not guilty and claimed to stand the trial.  

5. In the trial, the prosecution examined as many as, three 

witnesses, including M.O, who examined the victim girl during the 

period of investigation. Learned Special Public Prosecutor declined to 

examine further prosecution witnesses for which the prosecution was 

closed. The case of defence is total denial and false implication, as it 

appears from the statement of the accused recorded u/s. 313 Cr.PC. 

The accused admitted that he married the victim girl, but he did not 

kidnap her. The accused however, declined to adduce any defence 

evidence. The argument of the parties was heard at length.  

  POINTS FOR DETERMINATION 

6. i)  Whether the accused on 21/04/2018 at about 6 pm, at  

Nokhrai Gojali Gaon under Tinsukia P.S., induced the 16 

years old victim girl to go from her house with him, with 

the intent that she will be forced, or seduced to illicit 

intercourse with others ? 

ii) Whether the accused on  the same day,  time   and 

place as above, had committed penetrative sexual 

assault upon the victim, who is below 18 years of age? 
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  DECISION AND REASONS THEREOF 

7. As it appears from the record that in order to prove the case 

against the accused person, the prosecution side has examined as 

many as three witnesses, including the Doctor, who examined the 

victim girl during the period of investigation.  

8. The Dr. Rani Gogoi (PW1), who examined the victim girl at the 

time of investigation, has proved her medical report as Ext. 1, along 

with laboratory report as Ext.2 and radiological report with X-ray plates 

as Ext.3. The evidence of PW1 is already narrated herein above. The 

evidence of PW1 is as such, needless to reproduce herein again.  

9. The Doctor was cross-examined by the defence. During cross- 

examination, PW1 stated that the age of the victim is determined on 

the basis of radiological report as well as, her clinical examination. PW1 

found 28 numbers of teeth of the victim girl in the orthodontical report. 

PW1 stated in her cross-examination that when there are 28 teeth of a 

girl, it means that she has attained 18 years of age. PW1 admitted the 

fact that tearing of hymen may occur due to riding a cycle or falling 

down on the surface. Thus, the finding given in the evidence of PW1 

shows that the victim suffered from forceful sexual intercourse and her 

age is below 18 years. Therefore, it can be held that the victim girl was 

subjected to penetrative sexual assault.  

10.  PW2 Sri Bhabana Karmakar, is the informant of the case as well 

as, the father of the victim girl. This witness stated in his evidence that 

the tea garden doctor issued a certificate as regards to the age of the 

victim girl, which he handed over to the police. He stated that after two 

days, police recovered the victim girl and handed over to him. He did 

not inquire about the incident from the victim. PW2 further stated that 

subsequently, the accused again took away the victim girl and hence, 

the victim girl is presently residing with the accused for the last 2 

years.  
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11.  During cross-examination, PW2 stated that he cannot say the 

date of birth of the victim girl and that he cannot say the contents of 

the FIR. He further stated that presently, the accused is his son-in-law 

and the victim girl is residing with the accused peacefully and hence, 

there is no necessity to continue with the case. PW2 even though the 

informant of the case to set the law in motion, does not lend support 

to the prosecution case.  

12.  PW3 is the victim herself. Her name is withheld due to bar of 

law. She stated that after her recovery by police, she was sent for 

medical examination and also, sent to the Court for recording her 

statement. She admitted that she was married by the accused and she 

has been residing with the accused peacefully.  

13.  PW3 was cross-examined, where she stated that out of her 

own will, she went with the accused. After elopement, she has been 

living happily with the accused as husband and wife. 

14. Learned Special Public Prosecutor submitted that the 

prosecution has able to prove what has been available to it on the 

basis of evidence on record tendered by prosecution witnesses. It is 

settled law that there is no need to support the evidence of the victim 

in case of sexual assault offence. Therefore, the accused is liable to be 

punished as per his act. 

15. Contrarily, learned counsel for the accused submitted that the 

evidence of the prosecution witnesses including the version of the 

victim girl does not show that the accused committed any penetrative 

sexual assault upon her. It is correct to say that the accused took away 

the victim girl without consent of her guardian but he married her and 

maintained as his lawful wife. He submitted that the accused since 

married the victim girl, she may suffer injuries on her private part but 

she did not blame the accused. If the victim went with the accused on 

her own will, as an adult woman, there can not be any offence 
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committed by the accused against her. Therefore, the accused cannot 

be held guilty for any offence and as such, he may be acquitted.   

16.  On careful perusal and scrutiny of the evidence of prosecution 

witnesses, it is found that there is no documentary evidence adduced 

to prove the age of the victim girl, who tendered her evidence as PW3. 

On the other hand, PW2 being father of PW3, could not say anything 

about the age of PW3. Hence, the medical evidence would be proper to 

ascertain the correct age of PW2. Apparently, PW1 clearly stated that 

age of PW3 is below 18 years even though PW3 possessed 28 teeth. 

This means that having such number of teeth, a person is normally 

reached 18 years. Even then, the evidence of PW1 makes it more clear 

that PW3 is below 18 years on the basis of x-ray report. Therefore, it 

can easily be held that PW3 was a child within the meaning u/s. 2(d) 

of POCSO Act and therefore the provisions of POCSO Act is applicable 

against the accused. 

17. As far as the evidence of PW2 is concerned, it appears that his 

evidence does not disclose anything as to who committed the offence 

of penetrative sexual assault upon PW3. He even did not bother to 

inquire about missing of PW3 from the house. Hence, the evidence of 

PW2 does not come to assist the prosecution case. Further, on scrutiny 

of the evidence of PW3, it appears that she is the sole victim of the 

occurrence, but she does not disclose what type of assault was done 

by the accused against her after her elopement with the accused. She 

only narrated that police recovered her from the custody of the 

accused. It therefore, means that she went with the accused, which 

was not within the knowledge of PW2. Nowhere in her evidence, PW3 

stated that she was subjected to forceful sexual intercourse by the 

accused. The offence u/s. 4 of POCSO Act as defined in section 3 

of the said Act, postulates of entry of the slightest form of the offender 

to the private part of the victim child or vice-versa. In that case, the 

medical evidence confirms that there was entry into her vagina 
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forcefully, leading to bleeding from the private part of PW3. But PW3 

could not specify who caused such injuries into her private part. Hence, 

absence of evidence from victim girl, there is doubt if the accused 

caused such injuries on the private part of PW3.  

18. Moreover, offence u/s. 366-A IPC requires the elements of 

inducement dishonestly by the accused to victim girl to go from her 

house with the intent to seduce her or illicit sexual intercourse with 

other. But there is lack of evidence on record that the accused 

committed such offence to PW3. It appears that the accused instead of 

seducing her of illicit intercourse  by others, had married PW3 which 

lawful and does not constitute an offence. Mere fact that PW3 went 

with the accused does not constitute an offence of kidnapping of minor 

girl in absence of evidence of dishonest inducement to her and 

subjected her illicit intercourse by others. If PW2 had no knowledge of 

movement / elopement of PW3, even then, it does not constitute the 

said offence unless other conditions are fulfilled. Therefore, the 

accused cannot be implicated in the offence u/s. 366-A IPC r/w Sec. 

4 of POCSO Act.   

19. Accordingly, it is held that the prosecution has failed to prove its 

case against the accused beyond all reasonable doubt. Hence, the 

accused is found not guilty u/s. 366-A IPC and Section 4 of 

POCSO Act and he is therefore, acquitted and set at liberty.  His bail-

bond shall remain in force u/s. 437-A CrPC. Forward a copy of 

judgment to District Magistrate, Tinsukia u/s 365 CrPC. Before 

parting with the case, this court recommends payment of 

compensation to victim u/s. 357 CrPC r/w Assam Victim Compensation 

Scheme by the DLSA Tinsukia. Inform the Secretary, DLSA Tinsukia 

immediately.  
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20. Given under the hand and seal of this Court on this 8th day of 

February, 2021.  

Dictated & corrected by me.  

  

                               (C. Das) 
       Special Judge                                Special Judge    

   Tinsukia                          Tinsukia
           

Transcribed by: 

H. Baruah,  

Stenographer-II 
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  A   P   P   E   N   D   I   X 

 PROSECUTION WITNESSES: 

1. PW1  - Dr. Rani Gogoi  ………..  M.O. 

2. PW2 - Sri Bhabana Karmakar ….   Informant 

3. PW3  - The victim girl (name withheld) 

 PROSECUTION EXHIBITS: 

1.      Ext.1 - Medical report 

2.      Ext.2  - Laboratory report  

3.      Ext.3 - Radiological report with X-ray plates 

4.      Ext.4 - Statement of the victim girl u/s.164 Cr.P.C. 

 DEFENCE WITNESS: 

  None 

 

      Special Judge 
                   Tinsukia 


