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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE  

 

IN THE COURT OF THE ADDL. DISTRICT JUDGE -2(FTC), TINSUKIA 

 
 

District            :         Tinsukia 

 
Present  :  Sri B.   Sutradhar,  AJS, 

   Addl. District Judge-2 (FTC), 

   Tinsukia. 

 
 
 

Title Appeal Case No. 02 of 2019 

On 23rd  day of February, 2021 

 
 

                                    1. Sri  Jhantu Paul, 

                     Son of Late  Jiten  Chandra  Paul, 

                                        by  religion -  Hindu, 

                                        R/o.  Margherita  Chariali,  

                                        P.O, P.S. Margherita,  

                                        Dist- Tinsukia, Assam.                         

                    ...........Appellant/Plaintiff.  

                                            -Versus-                             
  

1. Sri Jagdish  Paul  Chowdhury, 
 

                                                S/o. Late  Pyari Mohan  Paul  Chowdhury, 
 

          By religion –Hindu, 

                                                R/o. Margherita  Station  Para, 
 
                                                P.O, P.S. Margherita,      
         

         Dist- Tinsukia, Assam.   ..............Respondent 
                    

                    

. 
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       This appeal having been heard on 12.02.21 in the presence of  

  
    Sri  R.K Borthakur, Advocate for the appellant, 

                    Sri  K. Agarwal, Advocate for the Respondent. 

               

And having stood for consideration to this day the Court delivered the following 

Judgment.     

 

 

J  U D  G  M  E  N  T 

                     

1.     The instant appeal is filed by the appellant,  Sri Jhantu Paul under Section 

96 against  the  Ex-parte  Judgment  dated 19.02.2015  passed  by the Learned Civil 

Judge Tinsukia, in Title Suit No. 30 of 2014(No  order  was  passed  for  drawing  

decree). 

 

2.            On  receipt  of  the  Appeal  memo  notices  were  issued  to the Respondent 

and the case record  of Title Suit No. 30 of 2014 was called  for. Accordingly, the 

respondent has appeared through his Ld. Counsel to contest the appeal.  

 

3.           The fact of the case is in brief that the Respondent had filed Title Suit No. 30 

of 2014 as plaintiff against the appellant  for declaration, eviction, arrear  rent,  

compensation,  etc.  Later  on,  the  Appellant  in  his  evidence  did  not  claim  his  

claim of  Declaration. That  the  Appellant‟s  case  in nutshell  is  that  formerly  vide  

Regd.  Sale  Deed  being  Deed  no. 2020 of  1989  of  Dibrugarh  Sub-Registry  

Office,  one  Srimati  Lakhibala  Paul (since  deceased)  -  the  Predecessor-in-

interest  of  the present  Appellant  being  his  mother,  was  the  absolute  lawful  

owner  of  a piece  and parcel of  land  measuring  more  or  less  16 ft. X 85 ft.,  

covered  by  a part  of  Dag  no. 806(old)/2688(New) of P.P  No. 12 (old/1(New)  

situated  at  Margherita  Bazar,  P.O  & P.S. Margherita,  Mouza  -  Makum,  District – 

Tinsukia,  Assam  together  with  a  house  standing  thereon  till her  death.  She 

died  on  22.09.2006. That  during  the  life  time  of  the  said  Srimati  Lakhibala  
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Paul  vide  Tenancy  Agreement  dated  08.01.2004,  the  present  Respondent  

came  in  occupation  of  the premises  i.e “Suit  Premises”  as  a  monthly  Tenant 

under  the  said  Smt. Lakhibala Paul,  at  a  monthly  rent  of  Rs. 800/-  per  

month,  which  was  payable  on  or  before  the  10th  day  of  every  English  

Calendar  month in  advance.  That on  the  death  of  the  said  Previous  Landlady  

Smt.  Lakhibala  Paul,  the  said  Tenancy  in  between  her  and  the  present 

defendant  was  ceased  to  exist  and  thereafter  a  fresh  Tenancy  was  made  

between  the  present  Plaintiff  and  the  defendant  in  respect  of  the  Suit  

Premises  on  the  same  terms  and  conditions  including  the  quantum  of  rent i.e  

Rs. 800/-  per  month,  which  are  reflected in  the  said  Tenancy  Agreement  with  

effect  from  the  month of  February,  2007  and  onwards(as  the  rent  was  

cleared  up  upto  the  month  of  January,  2007  with  the  Previous  Landlady  

aforesaid)  in  respect of  the  Suit  Premises.  Here  it is pertinent  to  mention  that  

as  per  the  said  Tenancy  Agreement,  the  monthly  rent  is  payable  on  or  

before   the  10th  day  of  every  English  Calender  month  in  advance. That the  

respondent/defendant is  very  negligent and  irregular  in  the payment  of  rent  

and  failed  and  neglected  to pay  any  rent  since  the  month  of  March,  2014  

and  onwards  and  thus  the defendant  being  defaulter  in  the payment  of  rent  

renders  himself  liable  to  be  evicted  from  the  suit  premises  under  the  law. 

That moreover,   the  suit  premises  is  bonafidely  required  to  this  Appellant  for  

his  business  purpose.   That  just it  is just to clarify  that  the present  Respondent  

had  paid  to  the  said  previous landlady  a  sum of  Rs. 60,000/-  as  Security  

Deposit  as  mentioned  in  the  said  Tenancy  Agreement. In  this  context,  it  is  

submitted  that  the  present  Respondent  got  this  amount  of  Security  Deposit  

fully  adjusted  in  the  monthly  rent  payable  to  this  Appellant  as  no  rent  is  

paid  by  him  to  this  Appellant  for  the period   from  the  month  of  February,  

2007  to  April,  2013  at  the  stipulated  rate  of  Rs. 800/-  only  per  month  in  

respect  of  the suit  premises. The  total  rental  amount  for   the  said  period  

comes  to Rs. 60,000/-.  In  view,  the  said  Security  Deposit of like  amount is  

already adjusted  and  thus  the  same  is  not  payable  by  this  Appellant   to  the  

Respondent.  Further,  it  is pertinent  to  submit  that  after  such  adjustment  of  

the  said  Security  Deposit,  the  Respondent  started paying  rent  to  this  

Appellant with  effect  from  the  month of  May, 2013  till  the  month  of  February, 

2014  and  with  effect  from  the  month  of  March,  2014  and  onwards,  no  rent  
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is  paid  by  the  Respondent  to  this  Appellant  in  respect  of  the  suit  premises. 

It  is  further  submitted  that  this  appellant  issued  valid  Rental  receipt  to  the  

Respondent as  and  when he  paid  the  rent  in  respect  of  the  suit  premises. 

Under  the  premises,  the  Respondent  being  defaulter  in  the  payment  of  rent  

is  liable  to  be  evicted  from  the  suit  premises  as  well   as  he  is  also  liable  

to pay  the  arrears  rent  and  other  reliefs  as  prayed  in  the  original  suit.  

 

4.           That in light  of  the  facts  and  circumstances  mentioned  above,  the  

position  of  the  respondent  is  that of  a  trespasser  over  the  suit  premises  and 

he is  not  entitled  to continue  in  occupation  of  the  same  as  he  is  defaulter in  

the payment  of  rent  and the  suit premises  is  bonafidely  required  to  this  

Appellant  for  his  business  purpose. Hence, the  Appellant  prayed  the  following  

reliefs  in  the original  suit :- 

(i)  Declaration  that she  Plaintiff  has  the  Joint  right,  title  and  

interest  over  the  suit  premises  by  way of  inheritance; 

(ii)  For  recovery  of  Khas  possession  of  the  suit  premises  by  

evicting  the  defendant and  his  dependants  with  all  their  goods  

and  belongings  therefrom; 

(iii) Recovery of  arrears  of  rent  amounting  to  Rs. 2,400/-  for  the  

period  from  March,  2014  to May, 2014  at  the  rate of  Rs. 800/-  

per  month; 

(iv) Cost  of  the  Suit ; and 

(v) Future  Compensation  @ Rs. 50/-  per  day  for  wrongful  occupation  

of  the  suit premises  by  the  defendant. 

 
           Hence  the  Appellant has file the Title suit  against  the  respondent.     

 

5.            Being  highly   aggrieved  and dissatisfied with the impugned Ex-parte order 

dated 19-02-2015  passed in Title Suit No. 30 of 2014 by the Learned Civil Judge, 

Tinsukia the appellant/defendant among other things has   prayed  to  dismiss  the  

suit  Ex-parte  and   begs  to  prefer  this  Memorandum  of   First  appeal on the  

following  among  other grounds 1) For  that the  impugned  Ex-parte judgment  is  

bad  on  various  substantial  question  of  law  and  facts  and  thus  the  same  is  

liable  to  be  set  aside  and  quashed  and  the  suit  of  this  Appellant/Plaintiff  

deserves  to be  decreed. 2)  For  that  the Ld.  Trial  Court  has  committed  an  
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error  on  substantial  question  of  law  by  holding  that  the  Suit  is  bad  for  non-

joinder  of  all  the  heirs  of  Late  Lakhibala Paul.  In  this  context,   it  is  

submitted  that  they  are  not  the  necessary  parties  at  all  so  far  the  reliefs  

sought  in  the  Plaint  against  the  defendant.  Respondent  are  concerned   and  

thus  the  Ld.  Trial  Court  ought  to  have  granted  those  reliefs  prayed  for  

against  the  Respondent. 3)  For  that  the Ld.  Lower  Court  has  committed  an  

error  by  holding  that  the  Tenancy  relation  in  between  the  Parties  to  the  Suit  

is  not proved. In  this  regard,  it  is  humbly  submitted  that  by  the  oral  

evidence  of  this  Appellant  as  PW.1  and  the  evidence  of  PW.2  the  Ld. Trial  

Court  ought  to have  held  that  the  Tenancy  relation  was  there  in  between  

the Plaintiff  and  the  defendant  in  respect  of  the  suit  premises. Further,  the 

Ld. Court  ought  to  have  held  that  the  defendant  is  defaulter  in  the  payment  

of  rent  and  the  suit premises  is  bonafidely  required  to  this  Appellant  as  the  

Plaint   and  the  evidence of  PWs left  unrebutted  on  record.  Here  it  is  

pertinent  to  submit  that  the  Ld. Trial  Court  failed  to  give  any  importance  

and  reference  to  the  oral  evidence  of  PWs  in  its  Judgment  which  are  left  

unrebutted  on  record  by  the  Respondent. 4)  For  that,  the  impugned  

Judgment  has  caused  great injustice  and  irreparable  loss  and  injury  to  this  

Appellant. 5) For  that,  in  any   view  of  the  matter,  the impugned  Judgment  is  

liable  to  be  set  aside  and  quashed  and  the  suit  be  decreed. 6) For  that  the  

Appeal  is  filed  within  the  Statutory  Period  and  has  been  made  bonafide  and  

for  the  ends of  justice. 7) For  that  the  Appellant  has  some  other  ground  also  

which  he  will  place  at  the  time  of  final  hearing  of  this  Appeal.    

    

6.          That  the   defendant  neither  filed  his  W.S  nor  contested  the  original  

suit  as  mentioned above. Hence,  the  suit  proceeded  ex-parte  against  the  

Respondent.  

    

7.         I have  heard  the  arguments  of  both  sides  with  regard  to  the appeal.   

 

8.          POINTS FOR DETERMINATION : 

 
(i)       Whether the learned Court  below has erred  in  law  and  

fact in  dismissing  ex-parte  suit of  the  appellant/ 

plaintiff  and  thus  impugned order  dated  19.02.15  and  
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the  decree  required  interference and  if  so,  to  what  

relief  the  appellants/plaintiff  is  entitled  thereof?  

 
 
DECISION, DISCUSSION AND REASON THEREOF: 

 

9.            The Appellant  has examined himself and another witness, namely, Sri  

Mahesh  Choudhury  in  the  main suit.  The  Ld.  Trial  Court  has  also  examined  

one  witness  as  CW.1, Process  Server to  prove  the  service  of  summon in  the  

main  suit. 

 

10.   Before I hold my opinion, I would like to reproduce the testimonies of  PWs 

for convenience and comprehension. 

 

11.   PW.1, Sri Jhantu  Paul, Plaintiff has  testified in his evidence on affidavit in a 

similar and identical manner  as that of the contents of his  petition, which  is 

narrated  above, and as such, his evidence on affidavit is not repeated here for sake 

of brevity. 

 

12.  It is evident that  PW.1  has   exhibited the  following  documents   in  

course of hearing of the previous  suit. 

 

(i) Ext. 1, Sale  Deed  No. 2020 of  1989  made  in  favour  of  his  

mother  Smt. Lakhibala  Paul(Proved  in  Original), 

(ii) Ext. 1(1)  to (14),  Signature  of  Vendor  Sri  Dalim Kr. Paul,  he  

knows  his  signature, 

(iii) Ext. 1(15),  Signature  of witness  Sri  Santanu  Mukherjee. He  

knows  his  signature. He  expired  about  one  year  back. 

(iv) Ext. 2,  Tenancy  Agreement dtd. 08.01.2004  made  in  

between  the present  defendant  and  Smt. Lakhibala  

Paul(Proved  in  Original), 

(v) Ext. 2(1)  to 2(4),  Signature  of  the  present  Defendant. he  

knows  his  signature, He  signed  therein  in  his  presence. 

Smt. Lakhibala  Paul  has  put  her  R.T.I  thereon  in  his  

presence  as  a  Landlady. 
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(vi) Ext. 2(5),  Signature  of  Bibhash  Ch. Paul-  Witness  no. 1,  he  

knows  his  signature. 

(vii) Ext. 2(6),  Signature  of  another witness  Sri  Lohit  Ch. Kakoty. 

He  knows  his  signature. 

(viii) Ext. 3,  Death  certificate  of  his  mother  Smt. Lakhibala  

Paul(Proved  in  original),   

(ix) Ext. 4 &  5  Land Revenue  Receipts(Proved  in  original).  

 

13. PW.2, Sri  Mahesh  Choudhury,  has  testified   that  he  knows  both  the  

parties  as  well  as  the  suit  premises. He  has been  residing near the  suit  

premises  for  last  about  30  years. The  suit  premises  is  measuring  about  25 ft. 

X 7 ft.  situated  near  his  shop  at  Margherita  Bazar,  P.O  & P.S  Margherita, 

Mouza – Makum,  Dist.  Tinsukia,  Assam  being  bounded  as  follows :- 

 
NORTH – Common Passage 

SOUTH -  Sri  Bikash  Paul 

EAST   -  Road  and  Taxi  Stand 

WEST  -   Staircase. 

           He  was  present  at  the  time  of  tenancy  agreement  made  in  between  

the  present  defendant Sri  Jagadish  Paul  Chowdhury  and  the Plaintiff‟s  mother  

Smt.  Lakhi  Bala  Paul.  The  Tenancy  was  made  between  them  in  respect  of  

the  Suit  Premises  sometimes  in  the  year 2004.  Their  tenancy  was  made  in  

writing,  by  virtue  of  the  Tenancy  Agreement  being  Ext. 2. The  defendant  Sri  

Jagdish  Paul  Chowdhury  signed  Ext. 2  in his  presence. He  knows  him prior  to  

execution  of  Ext. 2.  Ext. 2(1)  to  2(4)  are  his  signatures.  The  plaintiff‟s  

mother  Smt.  Lakhi  Bala  Paul  had  put  her   R.T.I  on  the  last  page  of  Ext. 2  

in his presence.  That  after  the  death  of  the  said  Smt. Lakhibala  Paul,  a  fresh  

Tenancy  was  created  between  the Plaintiff  Sri  Jhantu  Paul  and  the  defendant  

Sri  Jagdish  Paul  Choudhury  in  respect  of  the  suit premises.  He  was present  

while  the  tenancy  agreement  was  made  between  them orally.  The  same  

terms  which  were  agreed  upon   in  writing  in  between  Smt. Lakhibala Paul(the  

Plaintiff‟s mother)  and  the  defendant  were  also  made  orally  in  between  the 

present  plaintiff  and  the  defendant  in  respect  of  the  suit  premises  w.e.f  the  

month  of  February,  2007  and  onwards.  The  rent  was payable  on  or  before  
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the  10th  day  of  every  English  Calendar  month  in  advance  in  both  the  

Tenancies  aforesaid.  Further,  in  both  the  tenancy,  the  monthly  rent  was  Rs. 

800/-.   That  since  his  childhood,  he  had  been  residing  near  the  Suit  

premises  and  thus  he  knows  both the parties  as  well  as  the  suit premises  of  

the present  suit.  

 

14. CW.1, Jitu Phukan, Process  Server, Margherita  Court  is  examined  and  he 

has  deposed  that  he  has  been  working  as  Process  Server  in  Margherita  

Court  since  2005.  He has  appeared  to  give  evidence   on  receipt of  summon. 

On  27.06.14  he  received  the  summon  to  be  served  on Respondent Jagadish  

Paul  Choudhury. Ext. „X”  is  the  said  summon. Accordingly,  on  29.06.14, he  

visited  the  house  of  the  respondent. He  did  not  meet  the  respondent  and  

his  door  was  locked. Neighbour  of  the  respondent informed  him  that  the  

respondent  is  in his  shop  at  Margherita  bazar. He  then went  to  bazaar  in  

search of  the  shop  of  the  respondent. But he  found  the  shop  in  locked  

condition. CW.1 again  on 06.07.14  went  to  the  house of  the  respondent  but  

did  not  find  him. He  was informed  by  some  relative  of  the  respondent  that  

the  respondent  went  to his  shop. CW.1  then  again  went  to  the  shop  of  the  

respondent  situated  at  Margherita Bazar. Though  CW.1  met  the  respondent  at  

his  shop,  but  the  respondent  refused  to   receive  the  summon. Then  he 

returned  the  summon   to  the  Court as  he  could  not  serve it by  obtaining  

signatures  of  two neighbouring persons, of  the  shop  of  the  respondent, namely, 

Sri  Bijoy  Kumar  Gaur  and  Sri  Uttam  Debnath.  Ext, „X‟(1)  is  his  report,  Ext. 

„X‟(2) is  his  signature. Ext. „X‟(3) &  Ext.„X”(4)  are  the signatures  of   two 

witnesses, signed in  his  presence.  

 

15. During  the Arument the  Ld.  Advocate  of  the  Appellant  submitted  that  

the Ld. Court  below  while  dismissing  the  suit  erred  in  law  holding  that  the  

suit  is  bad  for  non-joinder of  necessary  parties  being  the  other  legal  heir of  

Lt.  Smt. Lakhibala Paul  are  not made  as  the party  to  the  suit.  It is  also  

submitted  that  while  dismissing  the  suit,  the  court  below   hold  that  plaintiff  

being  the  joint owner  could not prove  that  Tenancy,  a  Tenancy Agreement  

between  him  and  the Defendant   after  death  of  his  mother. 
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16. While  going  through  the  evidence of PW.1(Appellant)  it  appears  that    

vide  Tenancy  Agreement  dated  08.01.2014,  the present  tenant  came  in  

occupation  of  the premises  as  a  monthly  tenant  on  rent  of  Rs. 800/-  per  

month  and  after  death  of Smt. Lakhibala Paul    the  tenancy  agreement  was  

ceased  and  thereafter  a  fresh  tenancy  agreement  was  made  between  the  

appellant  and  the  respondent. The PW.2  Sri  Mahesh  Choudhury  corroborated  

the  said  evidence  of PW.1  which  needs  no  further  explanation. Ext. 1  is  the  

Original Sale  Deed  which  reflects  that  Smt. Lakhibala Paul   (since   deceased)  

was  the  actual  owner  of  the  suit premises  which  was  under  occupation  of  

the  respondent. On  the  basis  of  the  Tenancy Agreement  and  after  her death,  

the present Appellant  entered into  further  Agreement  of  Tenancy. Ext. 2 is  the  

Original  Tenancy  Agreement  between  the  deceased  Smt. Lakhibala Paul   and  

Sri Jagdish  Paul  Choudhury  which  is  sufficient  to prove  that  the  present  

respondent  who  is  the  defendant  in  the Original  Title  suit  was  a  tenant.  It  

is  also  clear  from  the  original  record  that  the  respondent  failed  to  contest  

the  earlier  suit  and  as  such,  he  had no pleading in  that  case  and  the  suit  

before  the  court  below  proceeded  ex-parte.  The  Ld.  Advocate  for  the  

Appellant  submitted  that  Respondent  is  a  tenant  and  as per agreement  the   

defendant  is  a  defaulter  in  payment  of  rent  which  proved  by  the  evidence  

of  PWs  and  due  to  lack  of  cross-examination  the  evidence  left unrebutted.  

That  the  Plaintiff  has  also proved  that  for  the purpose  of  business,  the  

premises   is  urgently  required  by  the Plaintiff  and proved  by  his  evidence  

which  is  unrebutted   because  neither  the  defendant   appeared,  nor  submitted  

W/S  and  in  that  situation,  the  evidence  of  the  appellant   remained  intact  

which  the  Court  below  failed  to appreciate.  That  the  relation  between  the 

parties  being  Landlord  and  Tenant  only  Landlord  could  terminate  the  tenancy  

and   institute  suit   for  eviction.  The  tenant  is  in  such  a  suit  is estopped  

from  the  questioning  the  title   of  the  Landlord  as  per  section  116  of  the 

Indian  Evidence  Act. Under  law,  a  suit  between  the  Landlord    and  the  

tenant ,  the  title  of  the property  is irrelevant  so  far  the  question  of  eviction  

of  tenant  is  concerned.  

 

17. In  this  suit,  Respondent   as  defendant  never  filed  W/S  nor  cross-

examined the  witnesses  and in  that  situation,  the  evidence  remains  unrebutted  
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and  careful  scrutiny  of  the  same  leads  to  the  conclusion  that  the  Plaintiff   

succeeded   to prove  his  case  by  his   plaint  and  evidence, but  the  Court  

below  failed  to  appreciate  the  same  and  dismissed  the  suit. 

  

18. The  ground  on  which  the original  suit  was  dismissed  on  the point  of  

non-joinder  of  necessary parties  is  not  tenable  in  a  suit  of  like  nature  and  

though  the  plaintiff  in original  suit  prayed  for  declaration    as  a  Joint owner  

of   the property  was  not  tenable  in  view  of  the  nature  of  the present  case  

but  the  other   part of  the  relief  claimed  by  appellant ought  to have  been  

decided  by  court  below.  The  clear  reading  of  the  order  dated  19.02.15  is  

not  found  tenable  by  which  the  suit  was  dismissed. 

 

19.  In  view  of  the  above  discussion, it  is  clear  that  the  order  dated  

19.02.15  needs  interference by  this  court.  Accordingly,  the order  dated  

19.02.15  passed  in original  court   is  set  aside. 

 

20.  Now  the  question  is  to  what  relief  the  appellant is  entitled  to  .  

Though  there  are  five  relief  heads  in the  original  suit,  but  it  appears  that  

the  present  appellant/plaintiff  is  entitled  to  the  following  reliefs : 

  

(i)  Accordingly,  the  suit is  decreed  for recovery  of  Khas  

possession  of  the  suit  land  being he is  a  defaulter by  

evicting him from  the  suit  premises. 

(ii) That  for Recovery of  arrears  of  rent  amounting  to  Rs. 

2,400/-  for  the  period  from  March,  2014  to May, 2014  at  

the  rate of  Rs. 800/-  per  month and  till  eviction  of  the  

defendant. 

(iii) That Cost  of  the  Suit @ Rs. 3,000/-. 

   

21. In the result, I allow the appeal with cost and set aside the impugned ex-

parte Judgment & order dated 19.02.2015  passed  by the Learned Civil Judge 

Tinsukia, in Title Suit No. 30 of 2014. 
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22. Hence, prepare the decree accordingly within  next  15  days from  today.   

 

23. The appeal is disposed of herewith. 
 

 

24. Send back the original case record of Title Suit No. 30 of 2014 to the court of 

Civil  Judge, Tinsukia. 

 

25. Given under my hand and seal of this Court on the 23rd  day of February, 

2021. 

 
 

 
     Dictated and corrected by me: 
 
 

         ( B. Sutradhar )                 ( B. Sutradhar) 
          Addl. District Judge-2(FTC)                Addl. District Judge-2(FTC)     
                     Tinsukia.                                       Tinsukia  


