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ORDER OR OTHER PROCEEDING

Both sides are represented by their learned

counsels. Today is fixed for order in this case.

This Misc(J) case number 4O|2O2O has arisen

out of Title Suit number 44 of 2015 upon a
petition filed by the plaintiff/petitioner under

order XXXIX rule 1 and 2 read with section 151

CPC praying for granting ex parte ad interim

temporary injunction.

Petitioner's case in brief:

The brief facts leading to the institution of

this instant petition is that by making the

petitioner to believe that the opposite party is

the sole owner of a plot of land measuring O1

bighas OO katha OO lessa, besides other land,

the opposite party persuaded the petitioner to
purchase the same as he was in acute need of

money for redeeming mortgage on the said land

and after seeing the land and believing the

opposite party's representations, the petitioner

agreed to purchase the same at a consideration

of Rs.80,000/- and accordingly, the opposite

party on receipt of part payment of Rs. 40,000/-

executed a document dated 13.04.2009 agreeing
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to sell his 01(one) bigha of land included in part

of Dag No. 52 covered by Periodic Patta no, 18 of

Bahbari Gaon, mouza Bogdung, district Tinsukia,

Assam, which is the suit land, and also allowed

the petitioner to cultivate the same. lt is further

submitted that on 20.03.2011 and 01.02.20L2,

the opposite party took a further sum of

Rs.20,000/- only as further part payment on

different pretexts but did not execute the sale

deed and after much persuasion, the opposite

party executed another agreement on

21.1"1.2014 and promised to register the sale

deed soon and that day the petitioner took

another sum of Rs. 10,000/- thus totaling the

amount of advance to Rs.70,000/-(Rupees

seventy thousand) only. lt is also submitted that

on enquires the petitioner could learn that

opposite party has not yet applied for the sale

permission and then the petitioner gave a form of

application for sale permission and told him to
sign the same so that the petitioner could

initiative to obtain the permission, The petitioner

averred that in the year 20L9, sometime after

21.07.20L9, the opposite party and his wife

uprooted the paddy seedlings planted on the suit

land by her and thereby dispossessed her from

there and could also learn from reliable sources

that the opposite party has been negotiating with

some other person for selling the same suit
property at a stealthily higher price. lt is further
averred by the petitioner that on going through

the jamabandi she was shocked to find for the

first time, that the opposite party was not the

sole owner of the said land and that the proforma

opposite party was also the co-owner and that
the opposite party had intentionally kept the said
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fact concealed from her with an intention to

cheat her. Learned counsel for the petitioner

submitted that if injunction is not granted then

the petitioner's valuable right over the suit land

shall be alienated and wasted and there would be

multiplicity of litigations.

Case of the Opposite party :

The opposite party has not filed any written

objection. During hearing, the learned counsel for

the opposite party submitted that the agreement

dated 13.04.2009 does not mention anything

regarding the petitioner being put into

possession of the suit land and allowing her to

cultivate the same since 2009. The learned

counsel for the opposite party also submitted

that the petitioner has not signed the said

document herself, which shows she agreed to

purchase the same from the opposite party and

also submitted that opposite party never

executed any such documents and the same is

forged. lt is further submitted that although it is
alleged that the opposite party has signed one

sale permission form dated 24.10.2017 but

petitioner has not filed that document. Learned

counsel for the opposite party also submitted

that petitioner admitted that there is a joint

ownership so injunction cannot be granted as it

will go against the right, title and interest of the

co-owner. lt is further submitted that the

agreement dated 13.04.2009 is void because on

that day, the petitioner had knowledge that the

land was mortgaged. Moreover it is submitted

that on the day of agreement the name of the

opposite party was not mutated in the record of

rightg and he had no ownership at that point of



time. Learned counsel for the opposite party

mentioned various grounds showing that the

agreement made on 2014 is also void. Moreover

learned counsel for the opposite party also raised

objection on grant of injunction showing that the

suit is barred by limitation.

Decisions and reasons thereof:

Heard both sides. Perused the materials on

record. During hearing of the case it is seen that

neither side has adduced any oral or any

documentary forms of evidences. Petitioner side

along with his prayer of injunction has submitted

photocopy of documents, but opposite party has

not filed any written objection or documents in

the case. I have carefully perused all the

documents filed by the petitioner,

Considering the pleadings of both the sides,

proper

pa rties

in the

this Court finds that to arrive at a

conclusion of the dispute between the

many facts requires to be adjudicated

original suit.

On perusal of the documents in light of the

pleadings, it is seen that petitioner has filed

photocopy of an agreement dated 13.04.2009 in

which prima facie it is seen that the opposite

party agreed to sale 1 bigha of land to the

petitioner for total sale consideration amount of

Rs.80,000/- and on that day has received an

amount of Rs.40,000/- as advance amount. From

the submissions of both parties, it is seen that

both sides divulges many facts regarding the

maintainability and admissibility of agreement to

] sate dated 13.04.2009.
I

I learned counsel for the petitioner referred
I

lvarious judgments of Hon'ble Supreme Court
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and Hon'ble High Courts on the point of limitation
and cause of action and I have gone through all
the referred judgments, however it is not possible

to discuss all the judgments referred by the
petitioner, but, the important ones are discussed
below.

Learned counsel for the petitioner referred to
the judgment of Hon'ble Supreme Court of lndia
in D. Ramachandran vs. R.V. Janakiraman
and others AIR 19gg SC.112B wherein it was

observed that " Court cannot dissect pteadings

into several part and strike out portion which
does not disclose cause of action".

Learned counsel for the petitioner referred to
the judgment of Sunni Central Waqf Board
and others vs. Gopal Singh Vishrad and
others AIR 1991 Allahabad 89, it was

observed that "where the finding on the question

whether the suit is barred by limitation depends
upon oral evidence it may not be desirabte to
take up the issue as preliminary issues,,.

Learned counsel for the petitioner referred to
the judgment of Comathinayagam pillai and
others vs. Palaniswami Nadar AtR 1967 SC

868 in which it was held that as per section 55 of
Contract Act(1872), "fixation of period within
which contract is to be performed does not make
stipulation as to time essence of contract, nor
default clause in contract by itsetf evidences
intention to make time of essence, time is of
essence if parties intend it to be so, intention
may be evidenced either by express stipulations
or by circumstances which are sufficientty strong
to displace ordinary presumption that in contract
for sale of land stipulation as to time is not of



es5ence".

After going through all the documents on

record, and hearing both sides it is seen that
petitioner has claimed that possession was

handed over to her in the year 2009 but opposite

party has denied the said fact. Hence it further

divulges the question regarding limitation,

delivery of possession of the suit land to the

petitioner, regarding legality of the agreement to

sale etc., regarding which this court is of the

opinion that all such averrments has to be

adjudicated in the light of evidences in original

Title suit.

From the perusal of the photocopy of the

agreement dated 13.04.2009 it is seen that the

opposite party agreed to sale 1 bigha of land to

the petitioner for total sale consideration amount

of Rs.80,000/- and on that day has received an

amount of Rs.40,000/- as advance amount as per

that document and from other documents filed

by the petitioner this Court is of the opinion that

the petitioner has a prima facie case, which

needs further adjudication. At this stage, prior to

adjudication and full dressed trial, considering

the pleadings and real points of controversy

between the parties that divulges before this

Court, this Court thinks it fit and proper to

preserve the subject matter of the suit by way of
passing an order of status quo till final conclusion

of the dispute.

Hence at this stage, considering the nature

of dispute pending between the parties without

entering the merit of the dispute in hand and

without further discussing the three golden

principles of granting injunction, this Court finds
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that the suit property is required to be protected

from creating any third party interest over the

suit land and from changing the nature, character

or feature of the disputed land.

Accordingly till disposal of main suit both

parties are directed to maintain status quo of the

suit land as on today and no party will create any

third party interest over the suit land and no

party will change nature, character or feature of

the suit land during pendency of the suit and

neither party will raise any construction without

prior permission of this Court.

With the above observation and order, the

instant Misc(J) case is disposed of accordingly.
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