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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA

PRC CASE No. 484 of 2019

U/S 379 of IPC 

State of Assam

Versus

      Sri Mihir Borgohain

………………….Accused Person

Present: Zafreena Begum, AJS

Judicial Magistrate First Class, Tinsukia

For the prosecution:

Smti Mousumi Patowary

                  ……………….  Additional Public Prosecutor for the State

For the defence: 

Smt. Nusrat Begum

                      ………………..  Advocate for the accused person

Evidence recorded on: 17.01.2020, 05.03.2020 and 28.01.2021

Argument heard on: 04.02.2021

Judgment delivered on: 04.02.2021
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JUDGMENT

BRIEF FACTS OF THE PROSECUTION CASE

1. The  genesis  of  this  case  has  its  roots  with  the  lodging  of  the  First

Information Report (in short as the FIR) that one cow of the complainant has

been  stolen  on  222.06.2018  and  she  got  information  that  the  accused

person took away the cow to his house and that when the informant went

to the house of the accused, he fled away. Hence the case. 

INVESTIGATION

2. On the basis of aforesaid FIR, police registered a case against the accused

person as Tinsukia PS Case No. 802/2018 under section 379 of Indian Penal

Code (Herein after referred to as IPC). Police investigated the case and on

completion  of  investigation  submitted  charge-sheet  against  the  accused

person Sri Mihir Borgohain under section 379 IPC. 

APPEARANCE OF THE ACCUSED PERSON

3. On appearance of the accused person Sri Mihir Borgohain in Court, copies

of relevant documents u/s 173 Cr.P.C were furnished to him in compliance

with section 207 of Cr.P.C.

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON

4. Considering the relevant documents and hearing both the parties a prima

facie case was found against the accused person under section 379 of IPC.

The accused person pleaded not guilty and claimed to be tried when charge

of offence under those section is duly read over and explained to him.

WITNESS EXAMINED AND DOCUMENTS EXHIBITED

5. Prosecution side adduced evidence of three witnesses and exhibited one

documentary evidence. 

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C

6. At  the  close  of  the  prosecution  evidence,  examination  of  the  accused

person U/S 313 of the Cr.P.C. has been done with regard to the incriminating
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circumstances appeared against him in the prosecution evidence. Defence

side has adduced no evidence and plea of the defence is of total denial. 

ARGUMENT

7. I  have heard the arguments of  the Learned Additional  Public  Prosecutor

representing  the  State  and  Learned  Defense  Counsel  representing  the

accused  person.  After  perusing  the  records,  considering  the  materials

produced, hearing the arguments of the learned counsels for both the sides

and  the  accused  person,  the  following  point  is  taken  as  points  for

determination.

POINTS FOR DETERMINATION:

(i) Whether  the  accused  person  on  22.06.2018  at  morning  at  Neog

Chuk,  Bozaltoli,  intended  to  take  dishonestly  a  certain  movable

property, namely, a cow, out of the possession of the informant Smt.

Mili  Chetry, without her consent,  moved it  in order to such taking

and thereby committed an offence punishable under Section 279 of

IPC?

DISCUSSION, DECISION AND REASONS THEREOF:

8. PW1 Smt. Mili Chetri, in her examination, stated that she is the informant

and she also knows the accused persons. The incident took place in 2018.

One day, my cattle went for grazing near the Sarbananda Singh Stadium in

the morning time as always. She found the cattle grazing in the field, during

morning hours, but in the evening all the cattle returned home except one.

After that, she searched for her red colour cow, but could not find it. Next

date  in  the  morning,  she  searched  for  her  cow  in  the  whole  area  and

received information that the villagers saw one Mihir Borgohain taking away

her cow to his house. After that, she went to his house in search of the cow.

The accused person was not present in his home and she informed the

whole incident to his son and daughter in law and they told that they were

not  aware of  any such fact.  Thereafter,  she went  to  the Tinsukia Police

Station  and  lodged  an  ejahar.  She  proved  that  Ext.1  is  the  ejahar  and

Ext.1(1) is my signature. Police recorded her statement. In the FIR she gave

description of her stolen cow. Later, after some day when she visited the
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police station, police informed her that the accused person is absconding

since the day of theft. 

9. PW2 Sri Badan Neog, in his examination, stated that he knows the accused

person, but do not know the informant. He do not know about any theft of

cow. Police never recorded his statement. He do not know why his name

has been given as witness in the instant case. 

10. PW3 Sri Manuj Neog, in his examination, stated that he know the informant

and accused as they are his neighbour. Incident took place before one to

one and half year ago. He heard the cow of the informant was stolen. The

informant came to their house and search of her cow and they said that

they have not seen any cow. Police did not record his statement. He do not

know  anything  regarding  the  fact  that  who  had  stolen  the  cow  of  the

informant. 

11. During his cross-examination he stated that it is not a fact that he heard

that informant cow was stolen. 

Judicial Determination

12. I have considered the evidence on record of both sides in its entirety and I

have also considered the rival pleas of both sides.

13. In the case at hand, from the evidence of PW1 it appears that the informant

heard that villagers saw one Mihir Borgohain taking away her cow to his

house and stated that when she went to the house of the accused person,

he was not present and when the informant informed the incident to the

son and daughter in law of the accused, they told her that they were not

aware of any such fact. Hence, from the evidence of PW1 it is seen that she

is only a hearsay witness. Now, let us go the evidence of PW2 and PW3,

who  are  the  neighbours  and villagers  of  the  same village  in  which  the

accused and informant reside. From the evidence of PW2 and PW3, it  is

seen that they have not stated anything incriminating against the accused

person, as PW2 stated that he do not know anything about the incident and

PW3 stated the informant went to his house in search of her cow. Hence,

from the evidence on record the dishonest  intention on the part  of  the

accused person stealing the cow of the informant cannot be seen and even
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prosecution failed to prove that cow of the informant was stolen and that

too by the accused person. 

14. In the light of the above discussion & reasons, I am of the opinion that the

prosecution has failed to prove the case against the accused person beyond

the reasonable doubt. Hence, the accused person deserve to be acquitted

of the charges leveled against him.

15. Hence, point no. (i) is decided in negative and in favour of the accused.

Order

The  standard  of  proof  in  criminal  law  is  to  prove  guilt  beyond  all

reasonable doubt. From the above discussions, I come to the conclusion that

the prosecution has failed to establish  the allegations against  the accused

person.  Hence  the  accused  person  Sri  Mihir  Borgohain  is  acquitted  of  the

charges under section  379 of Indian Penal Code on benefit of doubt and the

accused person be set in liberty forthwith.   

The bail bond of the accused person be remained in force for another six

months from today.

This judgment is given under my hand and the seal of this Court on this 4 th

day of February, 2021.

The case is disposed of.

              (ZAFREENA BEGUM)     

                                                                 JUDICIAL MAGISTRATE FIRST CLASS

                                                                                         Tinsukia        
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A P P E N D I X

List of Prosecution Witnesses 

PW1:- Smt. Mili Chetry.

PW2:- Sri Badan Neog.

PW3:- Sri Manuj Neog.

List of Defence Witnesses

DW: None

List of Prosecution Exhibits/Documents:

Ext.1: Ejahar

List of Defence Exhibits/Documents:

Nil

                (ZAFREENA BEGUM)

 JUDICIAL MAGISTRATE FIRST CLASS

                                                                                  TINSUKIA
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