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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M): 
MARGHERITA , ASSAM.                    

 

Present: Smti. Sushmita Borpujari, AJS. 
Sub-Divisional Judicial Magistrate (M) 
Margherita. 

G . R. C A S E   NO. 489/2012 

   U/S. 420 I.P.C 

State 

  Vs. 
 

        Sri Guldip Singh................Accused. 

 

 

Learned Advocate for Prosecution  : Sri Bappa Purkayastha(Assistant P.P). 

Learned Advocate for Defence : Sri Ashish Das. 
 
 
 

Evidence Recorded on  : 22-11-2016; 29-05-2017; 24-07-2019;  

   05-09-2019 & 06-12-2019.  

Accused Examined on  : 20-02-2020. 

Argument Heard on  : 07-12-2020. 

Judgement delivered on : 06-02-2021. 

   JUDGEMENT 

PROSECUTION CASE IN BRIEF:  

1.The concise fact of the prosecution case is that on 04-08-2012 the complainant 

Sri Dharani Bora filed a complaint before the Court of Learned Sub-Divisional 

Judicial Magistrate (M), Margherita to the effect that the complainant purchased 

one winger (LMV) vehicle bearing registration No. AS-22-C-0807, Chassis No. 

MAT460000AUC01617, Engine No. 483DL51CZY704941 under Finance from M/s 

Himat Singh Auto Enterprise, Bandardewa, Arunachal Pradesh on monthly 

instalment basis. It is mentioned in the complaint that the complainant is the 
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absolute lawful and registered owner of the said vehicle bearing registration No. 

AS-22-C-0807 and had already paid 15 Nos. of monthly instalment to the 

Financer. It is further stated that due to financial hardship and on proposal of the 

accused, handed over the said vehicle to the accused by executing a deed of 

agreement for sale on 04-08-2011 on condition that the accused shall pay the 

balance instalments to the Financer in the name of the complainant/registered 

owner till the completion of Finance instalments, but the accused did not pay any 

single instalments to the Financer and make criminal beach of trust and breach 

of agreement. The accused at the time of taking the said vehicle paid a sum of 

Rs. 1,80,000/- only to the complainant and the transaction was made between 

the parties at Jagun. It is further mentioned in the Complaint,  that the 

complainant on getting information from the financer, that the monthly 

instalments has not been paid by the accused then the complainant asked the 

accused several times, either pay the monthly instalments to the financer or 

return the said vehicle, but the accused neither return his vehicle not paid the 

instalments to the Financer. The complainant get information that the accused 

person has sold  out the said vehicle to other without any consent of the 

complainant. Hence, this case.  

2. On receipt of the complainant petition, the complaint was forwarded  to 

the Officer-In-Charge, Lekhapani P.S to register a case and accordingly the case 

was registered as Lekhapani P.S case No. 66/2012 dated 12-08-2012 u/s 

406/420/423 of The Indian Penal Code and endorsed S.I Biju Das to investigate 

the case. In the course of investigation, the Investigating Officer examined the 

witnesses, the Investigating officer seized the  winger vehicle bearing registration 

No. AS-22-C-0807 and interim zimma of the seized vehicle was given to the 

informant Sri Dharani Bora  by order dated 18.03.2013 of this Court and the 

accused person Sri Guldip Singh appeared after being allowed anticipatory bail 

from the Hon’ble Sessions Judge, Tinsukia and he was released on bail. On the 

conclusion of investigation, police filed charge-sheet U/S. 406/420/423 I.P.C. 

against the accused person Sri Guldip Singh. 

3. On receiving the case for disposal, summon was issued to the accused 

person. On appearance of the accused person,  copies of the relevant document 

was furnished to him in compliance with S.207 Cr.P.C. After consideration of 

charge, charge was framed in writing U/S. 420 I.P.C was read over and explained 
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to the accused person by the then Learned Predecessor of this Court to which 

the accused person abjured the guilt and claimed to be tried.  

 

4. POINT FOR DETERMINATION: 

Whether the accused person Sri Guldip Singh  on 04-08-2011  had 

cheated the complainant/informant Sri Dharani Bora by dishonestly inducing him 

to deliver his Winger vehicle bearing Registration No.AS-22-C-0807 in his name 

by falsely assuring him that he will pay the balance EMI to the Financer M/S 

Himat Singh Auto Enterprise, Bandardewa, Arunachal Pradesh but did not pay 

any of the remaining EMI to the Financer and sold the winger to other person 

and thereby committed an offence punishable U/S. 420 IPC ? 

5. During trial prosecution examined as many as only 5 (five) witnesses 

including the Investigating Officer and the prosecution exhibited 5(five) 

documents only (shown in annexure appended herein below). The defence have 

fully utilised the opportunity to cross examine the prosecution witness. 

6. After closure of the prosecution evidence, recording of his explanation 

U/S.313 Cr.P.C has been done. The case of the accused was in complete denial 

and claimed innocence and stated that the police have seized the vehicle from 

him. He further stated that when he was at Mao, the informant said him that the 

informant wanted to sale the vehicle and they made an agreement of 

Rs.1,80,000/- and accordingly he paid Rs.1,00,000/- beforehand and thereafter 

he paid Rs.80,000/-. He also stated that the informant did not utter anything 

about hypothecation to the finance company and about any instalment . The 

informant asked for Rs.50,000/- for transferring the registration in the name of 

the accused and when the accused denied, the informant threatened him. 

7. The defence side have declined to adduce any evidence in defence. After 

closure of evidence, I have heard the final arguments of the learned advocates of 

both the sides and thereupon have reached the following decision.  

DISCUSSION, DECISION AND REASONS THEREOF : 

8.  At the very onset of the discussion and before delving into the evidence 

on record, this instant case which rings around the genesis where the informant 

has alleged that he was cheated by the accused and induced to deliver his 
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winger to the accused. The question as to whether there has been a valid sale of 

the winger is matter of civil law and thus the rights and liabilities arising from 

such sale , the remedy will lie elsewhere.  

9. Thus, for deciding whether the informant Sri Dharani Borah was cheated 

by the accused Sri Guldip Singh by dishonestly inducing him to deliver his Winger 

vehicle bearing Registration No.AS-22-C-0807 in his name by falsely assuring him 

that he will pay the balance EMI to the Financer M/S Himat Singh Auto 

Enterprise, Bandardewa, Arunachal Pradesh and which was not fulfilled by the 

accused the materials on record is considered.  

10. Thus, taking into consideration the entire materials on record, starting 

with the  Ext.1  complaint, it is a detailed piece of information. 

11. Considering the testimonial evidence of PW-4, Sri Dharani Borah, the 

informant deposed that he knows the accused person. Ext. 1 is the FIR and 

Ext.1(1) & 1(2) are his signature. He purchased a vehicle from the Himat Singh 

Auto Agency in finance i.e. Winger vehicle. He was driving his vehicle for 15 

months and paid 15 months instalment. He was having ill health and due to his 

financial problem. Accused made a request to him to take his vehicle as it was 

not in a running condition. The accused took his vehicle on the basis of 

agreement. The accused gave him Rs. 1.80 lakhs for EMI instalment. The original 

documents of the vehicle was taken by the accused person and the agreement 

was prepared. The accused told him that he will pay the rest of the instalment. 

He received a notice from the finance company that the instalment has not been 

paid for six months and at that time he made a request to the accused person. 

The accused told him that he had paid the instalments. Thereafter, he lodged 

this case in court. The police recorded his statement. He deposited one 

photocopy of the agreement in the court. Ext.2 is the seizure list and Ext.2(1) is 

his signature.  

12. During cross examination PW-4 Sri Dharani Borah  has stated that he 

know the accused as he is one of the passenger of their vehicle. He have given 

the R/C to the police. He purchased the vehicle for Rs. 8 Lakhs and he had given 

15 months instalment and amount of Rs. 4 Lakhs was left out to be paid. He 

gave the vehicle to the accused in the year 2011 on the basis of agreement. The 

agreement seized by police is a photocopy. The said agreement which is on 

record is signed by both the parties are true and the contents are also true.  
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13. Now the copy of agreement which was seized by the Investigating Officer 

from the Informant Sri Dharani Borah vide M.R. No.39/2014 by seizure list Ext.2 

is a photocopy of the  said agreement. The prosecution has not assigned any 

reason for producing the original agreement. The said agreement hold its 

importance, as it would have thrown light to the fact as to whether the accused 

person was having knowledge about the Hypothecation of the winger and also 

that EMI was due and that after receiving delivery from the informant, the 

accused was bound by the terms of the agreement that he would pay the 

remaining EMI to the Financer. However, the prosecution failed to put forward 

any reason for non production of the original agreement between the informant 

and the accused on the basis of which the delivery of the winger was given to 

the accused by the informant.   

14. The Section 65 of The Indian Evidence Act , 1872 provides for the 

circumstances where the secondary evidence may be given. Section 65 of The 

Evidence Act, 1872 is reproduced hereunder. 

“Section 65 of The Indian Evidence Act, 1872 

Cases in which secondary evidence relating to documents may be 

given.—Secondary evidence may be given of the existence, condition, or 

contents of a document in the following cases:— 

(a)When the original is shown or appears to be in the possession or power— of 

the person against whom the document is sought to be proved, or of any person 

out of reach of, or not subject to, the process of the Court, or of any person 

legally bound to produce it, and when, after the notice mentioned in section 66, 

such person does not produce it; 

(b) when the existence, condition or contents of the original have been proved to 

be admitted in writing by the person against whom it is proved or by his 

representative in interest; 

(c) when the original has been destroyed or lost, or when the party offering 

evidence of its contents cannot, for any other reason not arising from his own 

default or neglect, produce it in reasonable time; 

(d) when the original is of such a nature as not to be easily movable; 

(e) when the original is a public document within the meaning of section 74; 

(f) when the original is a document of which a certified copy is permitted by this 

Act, or by any other law in force in 1[India] to be given in evidence; 1[India] to 

be given in evidence;" 

https://indiankanoon.org/doc/463340/
https://indiankanoon.org/doc/585128/
https://indiankanoon.org/doc/347111/
https://indiankanoon.org/doc/1314827/
https://indiankanoon.org/doc/662228/
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(g)  when the originals consists of numerous accounts or other documents which 

cannot conveniently be examined in Court, and the fact to be proved is the 

general result of the whole collection. In cases (a), (c) and (d), any secondary 

evidence of the contents of the document is admissible. In case (b), the written 

admission is admissible. In case (e) or (f), a certified copy of the document, but 

no other kind of secondary evidence, is admissible. In case (g), evidence may be 

given as to the general result of the documents by any person who has examined 

them, and who is skilled in the examination of such documents.” 

15. The informant has neither in his complaint Ext.1 nor in his testimonial 

evidence has stated any cogent reason which could fall place into the 

circumstances explained U/S.65 of The Indian Evidence Act and thus in absence 

of any such reason being put forward by the prosecution and proved, the M.R. 

No.39/2014 which was seized by seizure list Ext.2 cannot be admitted. 

16. The PW-4 Sri Dharani Borah further in his cross-examination admitted 

that an amount of Rs. 1.80 Lakhs was received by him from the accused person 

in connection with the vehicle. The agreement was prepared earlier and 

thereafter he lodged the case. He do admit that the said agreement is a 

agreement for sale of the vehicle and the said agreement was signed by the 

informant and the accused person. The total sale consideration of the vehicle is 

Rs. 1.80 lakhs and the vehicle No. Is AS-22-C-0808 i.e. Winger vehicle. He also 

stated that at present the vehicle is with him. 

17. As already discussed in the beginning of the discussion, the matter as to 

whether there has been a valid sale or not as is a matter under Civil law, thus , 

the discussion here is restrained to the finding as to whether the informant Sri 

Dharani Borah was cheated by the accused Sri Guldip Singh by dishonestly 

inducing him to deliver his Winger vehicle bearing Registration No.AS-22-C-0807.  

18. The PW-4 Sri Dharani Borah  as seen from the testimonial evidence failed 

to bring out as to what circumstances prevailed wherefrom it could be inferred 

that fraud was practised on him at the very inception and he was deceived 

thereby to be a party to the agreement whereby the delivery of the said winger 

vehicle was delivered to the accused. 

19. For a person guilty of the offence of cheating it has to be shown that his 

intention was dishonest at the time of making the promise. Such a dishonest 

intention cannot be inferred from the mere fact that he could not subsequently 

fulfil the promise. 

https://indiankanoon.org/doc/1516284/
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20. As per HALSBURY’ s Laws, Deceit means, a false and fraudulent 

representation as to the matter of fact, made in order to induce a person to act 

thereon. 

21. At this juncture, I would like to refer to the judgement of The Hon’ble 

Supreme Court in the case of State of Kerala V. A. Vareed Pillai, AIR 1973 

SC 326 where it was  held that- so far as the offence of cheating is concerned, a 

mere deceit will not suffice. So also mere fraudulent or dishonest inducement 

also will not suffice. The deceit with the requisite mental element must precede 

the dishonest or fraudulent inducement. For the offence of cheating, there must 

be deception which should always precede the fraudulent or dishonest 

inducement and it must be established that the intention of the accused was 

dishonest even at the time of making the promise. A promise and its failure of 

fulfilment without the above mental element would constitute only a civil liability.  

22. As discussed the informant in the first place failed to establish whether he 

have given the delivery of the winger vehicle on the inducement of the accused 

that he will pay the remaining EMI as very much evident from the cross-

examination where the Investigating Officer Sri Biju Das(PW-5) where he stated 

that As per the MR No. 39/2014(which is the agreement copy) there is no 

mention that the vehicle is on finance and in the agreement of sale of vehicle it is 

not mentioned that the accused have to pay the instalments. Thus, this hits at 

the very base of the prosecution case . The onus to prove guilty knowledge is 

also upon the prosecution but the prosecution has failed to prove the same in the 

instant case. 

23. Considering the testimonial evidence of PW-1, Sri Sweet Phukan deposed 

that he knows the informant as well as the accused person. The accused is a 

driver and lives at Jagun. The incident occurred in the year 2012. He heard of 

some dispute taking place between the accused and the informant over a matter 

of letting out a vehicle in rent. His cross-examination was declined.  

24. Considering the testimonial evidence of PW-2 Sri Uttam Roy deposed in 

his evidence that he knows the complainant as well as the accused person. The 

accused purchased one winger vehicle from the complainant. He do not know the 

amount of the transaction. He does not anything about the incident. His cross-

examination was declined. 
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25. Considering the testimonial evidence of PW3 Sri Bhrigu Saikia deposed in 

his evidence that he knows the informant and the accused person. The vehicle of 

the informant was taken by the accused on rent basis. He do not know what 

happened later between them.In his cross-examination, the PW-3 stated that he 

is not confirmed as to what he have stated in his examination-in-chief. He also 

stated that he does not know about the rent agreement. 

26. The PW-1,PW-2, PW-3 could not much improve the prosecution case as 

none of them could depose about any circumstances from which it could be 

ascertained that the accused practised dishonest inducement on the informant 

which preceded the delivery of the vehicle to the accused. 

27. Considering the testimonial evidence of the Investigating Officer PW5 Sri 

Biju Das deposed in his evidence that  the case was forwarded to the O/C of 

Lekhapani PS by the then SDJM, Margherita court to investigate the matter. After 

receiving the complaint application that said was registered   by the O/C of 

Lekhapani P.S as Lekhapani P.S case No. 66/2012 u/s 406/420/423 of IPC and 

he  was entrusted for investigation of the case. After being entrusted for 

investigation, he recorded the statement of complainant. He went to the place of 

occurrence , prepared sketch map. He also recorded the statements of the other 

witnesses. After receiving orders from the court, he went to Hailong P.S in the 

state of Arunachal Pradesh. He seized the  vehicle there and prepared the seizure 

list. In the meanwhile, he was transferred and handed over the  case diary to the 

O/C of Lekhapani P.S and the further investigation of this case was carried  by SI 

Akon Gogoi.  He(PW-5) know Akon Gogoi. It was SI Akon Gogoi who had seized 

the agreement which took place  between the owner of the vehicle and the 

accused person. After perusal of the case diary it appears that the accused 

person was granted pre-arrest bail by the Court of Hon’ble Sessions Judge, 

Tinsukia and after surrendering before him he was allowed to go on bail.   SI 

Akon gogoi  handed over the zimma of the vehicle to its actual owner. After 

completion of the investigation by SI Akon Gogoi and after finding sufficient 

materials he submitted charge-sheet u/s 406/420 of IPC. Ext.2 (2) is the 

signature of SI Akon Gogoi. Ext.3 is the seizure list, Ext.3(1) is his signature. 

Ext.4 is the sketch map, Ext.4(1) is his signature, Ext.5 is the charge-sheet and 

Ext.5(1) is the signature of SI Akon Gogoi and he can recognize it. 

 



 
 
 
 
 

[9] 
 

28. From the testimonial evidence of the PW-5 Sri Biju Das it is evident that 

the other Investigating Officer S.I. Akon Gogoi handed over the zimma of the 

vehicle to its actual owner and also the interim zimma order dated 18.03.2013 of 

this Court where it was directed to the Investigating Officer to give gamma after 

verification of original documents .  

29. During cross examination PW-5 Sri Biju Das stated that at the time of the 

alleged offence, he was posted at Jagun outpost. The complainant never visited 

the police station regarding the incident to lodge any FIR. As per Ext.1 the 

accused paid Rs. 1,80,000/- to the informant in connection with the vehicle and 

also promised to pay the remaining instalment and as the remaining instalments 

were not paid by the accused person the case was lodged by the complainant. 

The M.R No. 39/2014 which is seized in connection with this case furnished by 

the complainant and it is an agreement of sale of the vehicle. As per the MR No. 

39/2014 there is no mention that the vehicle is on finance and in the agreement 

of sale of vehicle it is not mentioned that the accused have to pay the 

instalments. It is further stated that the M.R No. 39/2014 which is an agreement  

of sale of vehicle is executed on 4th day of August, 2011 which is prior to the 

lodging of the case. As per the agreement of sale of vehicle executed between 

the complainant and the accused person the selling the price of the Winger 

vehicle bearing registration No. AS-22-C-0807 is Rs. 1,80,000/- and as per MR 

No. 39/2014 the amount of Rs. 1,00,000/- is received by the complainant on 15th 

July, 2011. It is further stated that the complainant did not submit to him or to SI 

Akon Gogoi any document in connection with to prove that the vehicle is on EMI. 

There is no witness from Himat Singh Auto Enterprise, Bandardewa, Arunachal 

Pradesh. PW-5 admitted that during investigation there is no proof found of 

cheating the informant.  

30. During the cross-examination of the PW-5 Sri Biju Das , the defence side 

has been successful in shaking the claim of the prosecution that the accused had 

the knowledge that he was to give the EMI remaining to the Financer and thus 

further weakening the prosecution as to the accused having a guilty knowledge. 

Thus, in the instant case, the prosecution has failed to prove that the accused 

have practised deceit on the informant with the requisite mental element which 

must precede the dishonest or fraudulent inducement. Furthermore, the 

prosecution has also failed to prove subsequently that there was dishonest or 

fraudulent inducement. 
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31. The accused person was of complete denial in his answer to the 

questions put U/S.313 Cr.P.C and stated that the police have seized the vehicle 

from him. He further stated that when he was at Mao, the informant said him 

that the informant wanted to sale the vehicle and they made an agreement of 

Rs.1,80,000/- and accordingly he paid Rs.1,00,000/- beforehand and thereafter 

he paid Rs.80,000/-. He also stated that the informant did not utter anything 

about hypothecation to the finance company and about any instalment . The 

informant asked for Rs.50,000/- for transferring the registration in the name of 

the accused and when the accused denied, the informant threatened him. 

32. The prosecution in the instant case has failed to prove beyond reasonable 

doubt that the accused person cheated the complainant/informant Sri Dharani 

Bora by dishonestly inducing him to deliver his Winger vehicle and also failed to 

prove that delivery of the said winger was given on the inducement by the 

accused.  Further the prosecution also failed to prove beyond reasonable doubt  

that the accused person had falsely assured the informant  that he will pay the 

balance EMI to the Financer M/S Himat Singh Auto Enterprise, Bandardewa, 

Arunachal Pradesh but did not pay any of the remaining EMI to the Financer and 

sold the winger to other person. 

33. Considering the entire gamut of facts i am of the opinion that the 

prosecution has failed to prove its case beyond reasonable doubt and the benefit 

of doubt is extended to the accused persons. Thus, the accused persons are  not 

guilty of the offence U/S.420 of The Indian Penal Code. 

 

O R D E R 

 

34. Accordingly, the accused person, Sri Guldip Singh is  hereby acquitted of 

the offence U/S.420 I.P.C on the benefit of doubt and set at liberty forthwith. 

 

35.  The accused person Sri Guldip Singh is acquitted and set at liberty 

forthwith and his bail bond is automatically extended for a further period of 

6(six) months from today as per S.437 A, Cr.P.C. 
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36.  The interim zimma order dated 18.03.2013 is made absolute. Other 

seized articles are to be disposed of as per due procedure of law. 

 

37.  The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 6th  day of February, 2021 under the 

hand and seal of this court. 

 

 

 

 

Typed on my dictation by 

   Sri Akhim Das, Steno 

   and corrected by me.                                                                         

( Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.  
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APPENDIX 

 

1.LIST OF PROSECUTION WITNESS:  

 

PW-1-Sri Sweet Phukan. 

PW-2- Sri Uttam Roy. 

PW-3- Sri Bhrigu Saikia. 

PW-4- Sri Dharani Borah. 

PW-5- Sri Biju Das( Investigating officer).  

 

2.LIST OF PROSECUTION EXHIBITS: 

 

Ext.1 – FIR(Complaint). 

Ext.2 – Seizure list. 

Ext.3 – Seizure list. 

Ext.4 – Sketch map. 

Ext.5 – Charge-sheet. 

 

 

3.  LIST OF DEFENCE WITNESS: NIL. 

4.  LIST OF DEFENCE EXHIBITS: NIL. 

5.  LIST OF THE COURT WITNESS: NIL. 

  

 

 

 

(Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam. 

 

 

 

 

 


