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    IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M):  
   MARGHERITA, ASSAM. 

 

Present: Smti. Sushmita Borpujari, AJS. 
              Sub-Divisional Judicial Magistrate(M), 

     Margherita. 
 

                       G . R. C A S E   NO.554/2012 

               U / S . 379 I.P.C read with S.3 P.D.P.P.Act 

                                   State 

                                     Vs. 
                     
                     Sri Biman Gogoi..........Accused. 
                           
                     
                           
Learned Advocate for Prosecution  : Sri Ranjit Dutta (Addl. P.P). 
 
Learned Advocate for Defence : Sri Suman Roy. 
                                                             

Evidence Recorded on  : 21/05/2019. 

Argument Heard on  : 20/02/2021. 

Judgement delivered on : 26/02/2021. 

 

                              J U D G E M E N T 

PROSECUTION CASE IN BRIEF:  

 

1. The concise fact of the prosecution case is that on 06/09/2012 Sri Clement 

Momin ,Senior Manager(Personnel) Ledo, Tirap & Ledo OCP lodged an ejahar 

with the In-Charge of the Ledo Police Out Post to the effect that on 06.09.2012 

at about 1:00a.m two numbers of Bolero Pick up vehicle loaded with coal illegally 

mined out from the eastern part of the Tirap Colliery  near eastern OB dump 

beside national highway. It is also mentioned in the ejahar that armed home 

guards and  Sri Jitu Bhuyan, Area Security Officer also reached the site and 
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chased the vehicles and caught one Bolero Pick up van bearing Registration 

Number AS23AC 5593  alongwith the accused persons namely Sri Guna Dev 

Gimme and Sri Biman Gogoi and the recovered coal of about 2(two) tonnes 

approximate value of Rs.11,000/- and the  and the vehicle alongwith the 

apprehended accused persons and the coal  was handed over to the Ledo 

Outpost.  The other coal loaded vehicle could not be apprehended.   

2. On receipt of the information, In-charge Ledo Out post made G.D.E. No. 

110 dated 06.09.2012 and forwarded to the Officer-in-Charge of Margherita 

Police station, who received and registered the case as Margherita P.S. Case 

No.179/2012 U/S. 379/411 of The Indian Penal Code and endorsed  S.I Chandan 

Deka with the investigation. In the course of investigation, the investigating 

officer seized the loaded coal and the vehicle and its documents, recorded the 

statement of witnesses, visited the place of occurrence ,on receiving the order 

dated 21.09.2012 of this Court as to allowing interim zimma of the seized vehicle 

to Sri Mohendra Gogoi, the Investigating Officer gave the seized vehicle in zimma 

and arrested the accused persons  Sri Biman Gogoi and Sri Gunadhar Gimme and 

the accused persons were produced before the court and was forwarded to 

judicial custody and were allowed bail by the Court subsequently. On the 

conclusion of investigation, the Investigating Officer   filed charge-sheet U/S. 

379/411 I.P.C. against the accused persons Sri Biman Gogoi and Sri Gunadhar 

Gimme.  

 3. On receiving the case for disposal, summons were issued on the accused 

persons and accordingly the accused Sri Biman Gogoi  appeared but as despite 

issuance of processes of the Court, the other accused Sri Gunodhar Gimme  did 

not appear and thus by order dated 28.02.2018 the case was split up with 

issuance of NBW/A against the other accused Sri Gunodhar Gimme and 

proceeded against the accused Sri Biman Gogoi and copies of the relevant 

document was furnished to him in compliance with S.207 Cr.P.C.  After the 

consideration of charge, the charge was framed in writing U/S. 379 I.P.C read 

with U/S.3 of P.D.P.P Act and was read over and explained  to the accused 

person Sri Biman Gogoi to which he abjured the guilt and claimed to be tried. 
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4. POINT FOR DETERMINATION: 

  Whether  on 06/09/2012 at about 1:00a.m at Tirap Colliery the accused 

person, Sri Biman Gogoi  along with the absconding accused Sri Gunodhar 

Gimme with dishonest intention moved two tonnes of coal out of the possession 

of Concerned Authority of the Tirap Colliery without the consent of concerned 

authority and carried it in the Bolero Pick up vehicle bearing Registration number 

AS-23AC-5593 and committed mischief in respect of two tonnes of coal which is 

a public property and thus committed an offence U/S.379 of IPC and  U/S.3 of 

P.D.P.P.Act ? 

5. During trial prosecution   examined as many as only 2(two) witnesses as 

the informant Sri Clement Momin evidence was dispensed with by order dated 

21.05.2019 on the basis of report of summon  and the evidence of the listed 

witness of the charge sheet namely Sri Ramesh Tamuli was dispensed with by 

order dated 07.08.2019 and exhibited 1(one) document only (shown annexure 

appended herein below) and on the verbal prayer of the Learned A.P.P. the 

prosecution evidence was closed. The defence have fully utilised the opportunity 

to cross examine the prosecution witnesses. 

6.  After closure of the prosecution evidence, considering the evidences 

appearing in the prosecution evidence the explanation U/S.313 Cr.P.C has been 

dispensed with. The Defence evidence was closed as defence declined to entre 

defence evidence .After closure of evidence, i have heard the final arguments of 

the learned advocates of both the sides and thereupon have reached the 

following decision. 

 DISCUSSION, DECISION AND REASONS THEREOF : 

7. From the perusal of materials on record , the ejahar could not be 

exhibited as the informant could not be examined by the prosecution.However by 

virtue of the S294 Cr.P.C the ejahar is read into evidence. The is  no delay in 

lodging the ejahar and it is a detailed piece of information. 

8. Now considering the evidence of the  PW-1, Sri Sonjoy Tamang  deposed 

that on 06.09.2012 he was working as a home guard at Coal India. He testified 

that he knows the informant but does not know the accused person. He testified 
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that he has forgotten about the occurrence . He exhibited the seizure list as Ext.1 

and Ext.1(1) as his signature. His cross-examination was declined. 

9. The PW-2 Sri Jitu Bhuyan deposed that on 06.09.2012 he was working at 

ASO post at Tirap . He testified that he knows the informant but does not know 

the accused person. He also deposed that he does not remember the occurrence. 

10. Considering the evidence of the witnesses of facts as they could not 

establish the prosecution case, thus the non examination of the official witnesses 

of law is not likely to effect the merits of the case as the official witnesses of law 

are to support the evidence establish by the witnesses of facts. 

11. As already discussed none of the witnesses could establish the identity of 

the accused persons as to commission of the offence . However, as the PW-1 Sri 

Sonjoy Tamang was not cross-examined thus he could not be shaken as to the 

context of the seizure made by Ext.1 Seizure list. As by order dated 21.09.2012 

of this Court interim zimma of the seized vehicle was allowed  to Sri Mohendra 

Gogoi and thus in absence of any contrary claim as to the seized vehicle , thus, 

there is no contradiction to the zimma order dated 21.09.2012. 

12. However, the materials on record is silent as to what course was taken 

for the seized coal. The seized coal which otherwise proved is considered to be 

property of the state being a natural resource and as the informant , a 

authorised person from the Ledo, Tirap & Ledo OCP has forthwith lodged the 

ejahar informing of the incident thus, the seized coal was under the Authority of 

Coal India Limited at the time of the incident and thus, the Competent Authority 

Coal India Limited being the appropriate person for receiving the seized coal. 

13.  In the first place burden lies on the prosecution to prove its case beyond 

reasonable doubt but the prosecution witnesses has failed to establish in the first 

place that it was the accused person being the writer of the offence beyond 

reasonable doubt . 

14.   Intending to take dishonestly any movable property and moves 

the property 

 From above discussion it is not proved by the prosecution that the 

accused person with dishonest intention moved the coal as his identity only in 

the first place could not be established.  
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Out of the possession and without consent 

Although it is proved by the prosecution that the said coal belonged to 

the Coal India Limited , it is a natural resource but in the failure of the other 

ingredients of the offence to be proved this also does not alone implicate the 

accused person. 

15.  Considering the entire gamut of facts i am of the opinion that the 

prosecution has failed to prove its case beyond reasonable doubt. Thus, the 

accused person Sri Biman Gogoi is held not guilty of the offence theft  U/S.379 of 

The Indian Penal Code and further the offence U/S.3 of P.D.P.P.Act is also not 

proved. 

 

                                         O R D E R 

16. Accordingly, the accused Sri Biman Gogoi is  hereby acquitted of the 

offence U/S.379 I.P.C and U/S.3 of P.D.P.P.Act and set at liberty forthwith.  

17.  The accused person, Sri Biman Gogoi is acquitted and set at liberty 

forthwith. The bail-bond of the accused person is extended for a further period of 

6 (six) months from today as per provision of S. 437A Cr.P.C. 

18. The case shall remain remain open as against the absconding accused 

person Sri Gunadhar Gimme. 

19. No effective order as to the disposal of the Seized vehicle and the seized 

coal could be passed as the case is open against the absconding accused person 

Sri Gunadhar Gimme. 

20.  The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 26th   day of  February, 2021 under the 

hand and seal of this court. 

 

 

 

 

Typed and corrected by me.                                                                         

                                                                        ( Smti. S. Borpujari,AJS) 
                                                              Sub-Divisional Judicial Magistrate(M) 
             Margherita,Assam. 
 

Contd..Appendix  
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                            APPENDIX 
         1. LIST OF PROSECUTION WITNESS: 

PW-1-Sri Sonjoy Tamang. 

PW-2- Sri Jitu Bhuyan. 

 

2.LIST OF PROSECUTION EXHIBITS: 

    Ext.1- Seizure List. 

    
 

3.LIST OF MATERIAL EXHIBITS: NIL. 
 

4.LIST OF DEFENCE WITNESS: NIL. 
    

 
5.LIST OF DEFENCE EXHIBITS: NIL. 

 

                                                                      

                                                                              

 

     (Smti. S. Borpujari,AJS). 
                                                   Sub-Divisional  Judicial Magistrate (M) 
                                                               Margherita, Assam.                        

 
                                                   

 

 

      

                                                                                             


