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IN THE COURT OF THE SESSIONS JUDGE : : TINSUKIA 

District: Tinsukia 

 

Present: Sri C. Das, 
  Sessions Judge, 
  Tinsukia 
 

1. Criminal Appeal No.26 (3) of 2019 

 
Smti Bmala Dutta, 

D/o Late Rikheswar Dutta, 

Staff Nurse of Civil Hospital, Tinsukia, 

P.O. & P.S. Tinsukia, 

District: Tinsukia (Assam) ……………………………Appellant  

         - Versus – 

1. State of Assam. 

2. Sri Bhanen Kakoti, 

   S/o Sri Gona Kakoti, 

   R/o Dirak Pawoi Gaon, 

   P.O. Dirak Maithong, P.S. Kakopather, 

   District: Tinsukia (Assam) ……………………….Respondents 

 
2. Criminal Appeal No.29 (3) of 2019 

 
Smti Marami Dutta, 

W/o Dr. Nitu Gogoi, 

R/o Jorhat, P.O. & P.S. Jorhat, 

District: Jorhat (Assam)…………………………….Appellant 

- Versus - 

1. State of Assam. 

2. Sri Bhanen Kakoti, 

   S/o Sri Gana Kakoti, 

   R/o Dirak Pawoi Gaon, 

   P.O. &  P.S. Kakopather, 

   District: Tinsukia (Assam) …………………....Respondents 
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Appearance: 
 
  Sri B.  Mishra, 

Advocate……………………….......For the Appellant in 

Criminal Appeal No.26 (3) of 2019 

Sri A.C. Borah, 

Advocate………….………………...For the Appellant in 

Criminal Appeal No.29(3) of 2019 

  Sri A.K. Choubey, 

  Public Prosecutor…………………For the Respondent No.1 

  Sri S. Buragohain, 

  Advocate…………………………….For the Respondent No.2 

   

  Date of Argument:   01.03.2021 

  Date of Judgment:   12.03.2021 

 

J     U     D     G     M     E     N     T 

 

1. The above two criminal appeals are filed u/s 374(3)(a) of Code of 

Criminal Procedure (in short; the CrPC) by the above-named appellants 

and accordingly, both the appeals are proposed to be taken up for 

disposal by the common judgment. The appellants filed the appeals 

against the judgment and order dated 16.8.19, passed by learned 

Additional Chief Judicial Magistrate, Tinsukia in G.R. Case No.1762/2013 

whereby the appellants are convicted and sentenced to rigorous 

imprisonment for 2 years with fine of Rs.3,000/- each   u/s 304-A IPC., 

and in default of fine, simple imprisonment for another 15 days.  

 

2. The case of the appellants can be stated briefly, that on 

17.10.2013 the complainant Sri Bhanen Kakoti lodged an ejahar before 

the Tinsukia police station, alleging inter-alias that on 16.10.2013 at 

about 2.30 p.m., his brother namely; Pradip Kakoti was admitted into 
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LGB hospital for malaria disease. His brother was not able to walk at that 

time. He was admitted in to medicine male ward bed No.8 of the hospital 

as per doctors' advice. The doctor told him that one Falcigo injection is 

needed for his brother. At that time, the appellant Bimala Dutta begun 

treatment of his brother by administering saline to his brother. But after 

few hours of administering the saline, the health condition of his brother 

became serious and at about 9 p.m., his brother had expired. When the 

complainant came to receive the dead body of his brother, then they, 

noticed that the said viral of Falcigo injection was still lying on the table 

near the dead body. On being asked as to why the said injection was not 

administered to his deceased brother, the appellant Bimala Dutta replied 

that it was already injected to his brother. The complainant alleged that 

his deceased brother died due to negligence and carelessness of the 

appellants.  

 

3. After investigation of the case by the police with registration of  

Tinsukia P.S. Case No.775/13 u/s 304-A IPC, charge-sheet was filed 

against the appellants to face trial in the court. During the trial by 

learned trial court examined 9 witnesses with seven documents as 

evidence with two material exhibits. On completion of the trial, learned 

trial court having heard of argument of both sides, passed the impugned 

judgment and order as stated above against the appellants.  

 

4. Being highly aggrieved by and dissatisfied with the impugned 

judgment and order of learned trial court, the appellants preferred the 

appeal on the grounds amongst others that -  

(i) For that the impugned judgment and order dated 16.8.19 

is neither maintainable in law and in facts in as much as, the 

impugned judgment and order suffers from lack of appreciation of 

law and facts in its proper perspective, as such it is liable to be 

set aside and quashed. 
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(ii) For that learned trial court erred in law as well as, in facts 

in convicting the appellants u/s. 304-A IPC and as such the 

impugned judgment and order is bad in law and is liable to be set 

aside.  

(iii) For that the learned trial court failed to appreciate the law 

in its proper perspective as because the case is barred by 

limitation u/s. 468 CrPC as the incident took place on 16.10.2013 

and the cognizance of offence was taken on 25.4.2017, which is 

after 3 and half years.  

(iv) For that learned trial court failed to appreciate the fact 

that the deceased was referred from Bor Dirak Hospital, 

Kakopathar for his better treatment to Tinsukia civil hospital.  

(v) For that learned trial court failed to appreciate the 

deposition of PW8, who was medical officer of the case, who in 

cross-examination, stated specifically that according to his 

opinion, death was due to coma, as a result of cerebral oedema 

following hepatic encephalopathy, the natural cause of death; 

and further PW8 had not mentioned regarding negligence of 

treatment by doctor or nurse being the cause of death of the 

deceased.  

(vi) For that learned trial court failed to consider the 

examination of listed witnesses like; Dr. Atul Das, Dr. Prasanta 

Buragohain and Bubul Gogoi wherein Dr. Atul Das was a vital 

witness for proper adjudication of the case, who was in-charge of 

the superintendent of hospital on the relevant day of occurrence.  

(vii) For that learned trial court wrongly exhibited MR, which 

were not produced before the court during the trial as depicted 

vide order dated 2.6.18 to 18.12.18.  

(viii) For that learned trial court failed to consider the 

contradiction of the witnesses established through cross-
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examination of one of I/O and skipped over and also not bringing 

the other I/O before the court to adduce evidence.  

(ix) For that learned trial court ought to have taken into 

consideration the fact that PW1, 4 and 5 in their evidence, in 

cross-examination, admitted that the victim deceased was treated 

at Bor Dirak PHC Kakopathar prior to admitting him at Tinsukia 

civil hospital, which showed that the victim was already sick.   

(x) For that learned trial court ought to have taken into 

consideration of the fact that PW1, 2 and 6 in their evidence in 

cross-examination wherein defence put suggestions regarding the 

duty hours of the appellants.  

(xi) For that learned trial court failed to consider the 

contradiction in the statement of PW1 that in one hand he stated 

that Falcigo injection was pushed to the deceased but on the 

other hand it was stated that the injection brought by the 

complainant was not pushed to the deceased and the same was 

lying on the place where it was kept and PW1 and 2 deposed in 

chief that empty vile handed over to police ,which was recovered 

from the dustbin actually pushed instead of Falcigo injection.  

(xii) For that learned trial court failed to consider the 

contradiction of deposition of PW1 and 2 as well as PW5 and 6 

wherein PW1 and 2 deposed that the condition of the deceased 

was deteriorated after pushing of injection whereas PW5 and 6 

deposed that condition of the deceased became serious only after 

pushing of 2nd saline to the deceased and further learned trial 

court ought to have considered the fact that the police had not 

sent the actual ampoule's of the injection pushed to the deceased 

which was recovered from the dustbin to FSL test.  

(xiii) For that learned trial court ought to have considered the 

contradiction of deposition of PW1 and 4 wherein PW1 deposed 

that the complainant brought the prescribed injection and kept 
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near the bed for pushing whereas PW4 stated that the injection 

was handed over to the appellant Bimala Dutta, the nurse;   

(xiv) For that learned trial court in the impugned judgment in 

paragraph-21 on page-9 specifically stated that the question of 

injecting the Falcigo may not be the root cause of the death of 

the patient. The situation may also be such that the MO later on, 

might thought it not necessary to inject the medicine Falcigo. But 

for that also, there should be some explanation which should 

have been reflected in the bed head ticket. But nothing like that 

is found in the record. According to the MO as PW8, the death 

was caused due to coma, as a result of cerebral oedema following 

hepatic encephalopathy. Thus, injecting Falcigo may not have any 

role in cerebral oedema following hepatic encephalopathy.  On 

the other hand, the appellant Bimala Dutta herself stated that she 

had pushed the said Falcigo injection to the patient and so her 

negligence does not arise in this case. 

(xv) For that in Ext.3, the seizure list in which it was shown 

that the cash memo of Sharma Medicos, one Falcigo injection and 

one empty bottle of DNS were seized being MR No.54/2014, but 

all these exhibited documents and materials never produced in 

the court during the cross-examination of seizure witnesses in 

spite of repeated requisitions by learned trial court from the 

concerned department. So without examining the MR No.54/2014 

in the open court during the cross-examination, it cannot be 

certainly ascertained whether any Falcigo injection was purchased 

by the complainant or the said Falcigo injection is the same 

injection which was not injected by the appellant as alleged by 

the complainant. But strangely, learned trial court relied heavily 

on above MR while passing the impugned judgment.  

(xvi) For that PW1 in his examination-in-chief stated that the 

informant bought the said injection from Sharma Pharmacy and 



7 

 

kept the same near the bed for pushing. At about 8.00 pm., as 

the condition of the patient became serious the nurse pushed an  

injection. Likewise, PW2 also, in her examination-in-chief stated 

that “on pushing of the injection the condition of the patient 

deteriorated and died about one hour of pushing the injection.” 

So, from the deposition of PW1 and 2 it is very much apparent 

that the appellant Bimala Dutta had pushed Falcigo injection 

which was bought by the family members of the patient, but as 

patient expired, hence, PW1 alleged that the said Falcigo injection 

had not been pushed by the appellant. From the deposition, of 

PW3 in his examination-in-chief it appears that he stated that “in 

the evening I went towards the ward where the deceased was 

admitted to ask about his condition. Then the wife of the 

deceased told me that something happened with the deceased. I 

saw the deceased was in unstable condition. So I immediately 

informed in the nurse room. Then accused Bimala Dutta came 

and told that the deceased is to be shifted to Dibrugarh.” So from 

the above deposition, it is very much apparent that the appellant 

Bimala Dutta is very much attentive with the patient and she 

immediately came to attend the patient as soon as, she was 

called by the patient's relative.  

(xvii) For that PW5 who is the wife of the deceased, in her 

examination-in-chief stated that “when the second saline was 

injected to him, he suddenly became serious. Then I searched for 

the doctor but not found. In the meantime my husband died. The 

saline was pushed by  Bimala Dutta.” But very surprisingly, PW5 

had not alleged that the patient died due to non injecting the 

Falcigo injection to the patient nor she mentioned anything that 

any such injection was prescribed by the doctor.  

(xviii) For that learned trial court committed gross error by not 

appreciating the cross-examination of the prosecution witnesses 
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in its proper prospective and acted as mouth piece of the 

prosecution. In view of the matter, impugned judgment and order 

is liable to be set aside and quashed.  

 

5. I have heard learned counsel for the appellants and learned 

Public Prosecutor at length and perused the evidence and materials on 

record.   

 

 POINT FOR DETERMINATION IN THE APPEALS: 

6. Whether learned trial court committed gross error in law as well 

as, in facts while passing the impugned judgment? 

 

 DECISION AND REASONS THEREOF : 

 

7. It appears from the evidence on record that allegation of 

negligence brought against the appellants due to application or not of 

one injection which was prescribed by the doctor. It is admitted position 

that the deceased was brought to the civil hospital Tinsukia for malaria 

treatment, who was referred from Bor Dirak PHC, Kakopathar. There is 

no denial of the fact that the deceased died due to coma, as a result of 

cerebral oedema following hepatic encephalopathy as the finding of 

doctor, who conducted postmortem examination on the dead body of the 

deceased. Learned trial court observed in the judgment that the question 

of injecting Falcigo injection may not be the root cause of the death of 

the patient as well as, injecting Falcigo may not have any role in  

cerebral oedema following hepatic encephalopathy. But learned trial 

court held that the negligence on the part of the accused is clearly visible 

here from their conduct of non-injecting the Falcigo inspite of opinion 

that same was urgent as seen from the prescription vide MR Ext.2 as 

well as the evidence of witnesses, as because, according to them, the 
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accused Moromi Dutta told the informant that in case the injection was 

not found the patient would have to take to AMCH, Dibrugarh.  

 

8. Thus, the above observation of learned trial court comes only 

after arriving at the decision that the said injection Falcigo was not 

pushed to the deceased on the basis of evidence of the prosecution 

witnesses. Hence, there is need for going through the evidence of the 

prosecution witnesses in the above facts. It appears from the evidence of 

PW1  that the injection brought by the informant was not pushed to the 

patient and the same was lying in the place where it was kept. But he 

contradicted his version that thereafter the patient died after about half 

an hour of pushing the injection and the ample of injection brought by 

the informant was also given to the police. Thus, his evidence is not clear 

if the injection so brought by the informant was actually pushed to the 

patient by the nurse Bimala Dutta.  

 

9. PW2 stated that the appellant Moromi Dutta after checking the 

patient, prescribed an injection and stated that in case the said injection 

is not found, the patient has to be taken to Dibrugarh Medical College 

and that the informant bought the said injection from Pharmacy but the 

nurse injected a different injection and that on pushing of the injection, 

the condition of the patient deteriorated and died after one hour of 

pushing the injection and that Bimala pushed wrong injection which 

caused death of the patient and that the said injection was shown by 

Bimala which was not Falcigo injection and the ample of injection was 

taken by the police. In the cross-examination, PW2 stated that she did 

not see Bimala pushing injection to the patient and what was the 

injection, so pushed. Thus, the evidence of PW2 does not make it clear 

what was the name of injection so pushed to the patient by the appellant 

Bimala Dutta.  
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10. Coming to the evidence of PW3, it appears that the condition of 

the patient was not good and so he informed the nurse Bimala Dutta, 

who told him that the patient is to be shifted to Dibrugarh and that he 

saw that the medicine prescribed by doctor was still there and it was not 

applied upon the patient. Thus, he blamed that the medicine so 

prescribed was not given to the patient, which may result in his death.  

 

11. PW4 is the informant of the case. His evidence shows that he 

brought one Falcigo injection and handed over to Bimala Dutta and later 

on, he saw the vile of Falcigo injection over the tool near the dead body 

and on his question, Bimala told him that the injection was already 

pushed but he felt that death of the patient was caused due to medical 

negligence caused by non-injecting Falcigo vile. Police seized the cash 

memo along with vile of Falcigo injection with empty saline bottle. Thus, 

the evidence of PW4 shows that Falcigo injection was not pushed to the 

patient since its vile was seen lying on a tool.  

 

12. PW5 does not disclose anything of pushing of Falcigo injection to 

the patient but stated that when second saline was injected, the patient 

suddenly became serious. Thus, the evidence of PW5 does not 

corroborate other witnesses of the prosecution. PW6 does not say 

anything of allegation of the prosecution case. I/O confirmed that he 

seized one cash memo of purchase of Falcigo injection.  

 

13. From the evidence of the witnesses of the prosecution, so 

produced, it appears that they could not give proper and clear picture of 

what was happened at the relevant time. On one hand, PW4 found the 

vile of Falcigo injection which he brought from Pharmacy, was seen lying 

on a tool near the dead body. Hence, as per his version, the said 

injection was not pushed to the deceased before his death. On the other 

hand, PW1 could not give picture of pushing of said injection to the 
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deceased as because he once deposed that the injection so brought by 

PW4 was not pushed to the deceased by the appellant Bimala Dutta and 

on the other hand he stated that the nurse had shown the ample of the 

injection so pushed to the deceased. PW2 gave another version that the 

appellant Bimala injected wrong medicine to the deceased. That means 

the Falcigo injection was not administered to the deceased but another 

wrong or not prescribed injection was administered to the deceased. At 

the same time, PW2 was direct witness of whether the appellant Bimala 

Dutta pushed same injection so prescribed by doctor or not. Therefore, 

her version cannot be relied upon. The evidence of PW3 does not go to 

about to say anything of injection matter. There is no evidence adduced 

to show that the appellant Bimala Dutta administered the Falcigo 

injection after keeping it long time and at the last moments at the time 

serious condition, it was administered to find out her negligent act to 

endangering the life of the patient. Thus, the evidence of witnesses of 

the prosecution gave different and discrepant versions to make them 

unreliable. Further, in connection with the evidence of PW5 that she 

could not find out any doctor when the condition of her deceased 

husband was deteriorated, the prosecution could not produce any 

supportive evidence to prove the fact that the appellant Moromi Dutta 

was on her official duty at the relevant time and failed to discharge her 

official duty on time to implicate her in the negligence act.  

 

14. If the evidence of PW4 is taken into consideration, it appears that 

the vile of the injection was lying on the tool near the bed of the 

deceased. It is stated that the said vile was seized by the police. Hence, 

the same ought to be produced into the court for confirmation of the fact 

that the injection namely; Falcigo vile injection or ample of the injection 

was empty or not. If it was empty then the injection was in fact, 

administered to the deceased prior to his death. Therefore, the evidence 
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of PW4 that the vile of Falcigo injection was seen near the dead body is 

not supported by the reliable evidence. 

 

15. The prosecution failed to prove the fact that the vile of Falcigo 

injection so seen near the dead body by PW4 was used one or not. 

Hence, there is doubt that if the appellant Bimala Dutta did not 

administer the Falcigo injection to the deceased prior to his death. 

Further, the medical report also, goes to support the appellant Bimala 

Dutta along with the contents of FIR to attribute any blame of her 

negligence. Apart from above, the evidence of the witnesses of the 

prosecution could not disclose that the said Falcigo injection so 

prescribed by the appellant Moromi Dutta, was useful for the patient or 

not nor any other evidence tendered by the prosecution in this respect to 

put any blame for her negligence.  Hence, the prosecution could not 

prove its case against the appellants beyond all reasonable doubt to 

implicate them for any act of negligence endangering human life as 

provided u/s. 304-A IPC.   

 

16. Learned counsel for the appellants submitted that the statement 

of the appellants were not recorded in the spirit as provided u/s. 313 

CrPC and as such, there is total miscarriage of justice was caused to the 

appellants by learned trial court. In the above connection, reliance was 

made on the decision reported in (2010) 3 GLD 541(Gau) Sri Hamil 

Khasia & anr. vs. State of Assam, where it was held that I may add 

that examination of accused u/s. 313 CrPC is not a mere formality rather 

it is within an useful right under the principle of natural justice as 

because a fact or circumstances found or appearing to be incriminating 

in the prosecution evidence can not be used by the court as a foundation 

for conviction without making a reference to the same and provided 

opportunity to the accused concerned to explain in his own way. It is 

relied by learned counsel for the appellants on the decision reported in 
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(2010) 2 GLD 87 (Gau) Md. Noor Ahmed vs. State of Assam 

wherein, it was observed inter-alias that what is now, of utmost 

importance to note is that a trial Judge is not merely a recording machine 

of evidence given by the witnesses nor he be a silent spectator to the 

evidence produced by the parties and that a court shall not put, in 

exercise of its powers u/s 165, leading question or put words into the 

mouth of the witness.  

 

17. It is apparent that the appellants side never pointed out the 

deficiency on the part of learned trial court to record the statement u/s 

313 CrPC for the appellants during the time of trial. On perusal of the 

statement sheets of the appellants on record, it appears that the 

appellants denied all the questions put up by learned trial court to them 

during examination which are relevant and of all the incriminating 

circumstances of the evidence on record. There is no apparent deficiency 

noticed in such recording and therefore, this point is needless to take 

into further consideration.  

 

18. Besides above, learned counsel for the appellants pointed out 

that the cognizance of offence u/s 304-A IPC was taken after prescribed 

period of limitation. The provisions u/s 468 CrPC enshrines the limitation 

period for different time to take cognizance of offences. It is correct to 

say that the period of punishment prescribed u/s 304-A IPC is two years. 

Hence, cognizance of offence ought to be taken within three years u/s 

468(e) CrPC. But in the instant case, the cognizance of offence was 

taken on 25.4.2017 whereas the occurrence took place on 16.10.2013. 

Thus, cognizance of offence u/s 304-A IPC ought to have been taken by 

the learned trial court on or before 16.10.2016. No permission for 

exclusion of delay period of limitation was obtained u/s 473 CrPC. 

Therefore, the cognizance of offence of this case was taken after period 

of limitation and as such, it is hit by the section 468(e) CrPC. In view of 
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above, it appears that the view taken by learned trial court is not in 

conformity with law and as such, it is not sustainable in the eye of law.  

 

19. Under the above facts and circumstances of the case, it appears 

that there is merit in the appeals. Accordingly, both the appeals are 

allowed. Accordingly, the impugned judgment and order so passed by 

learned trial court is set aside. The appellants are held not guilty u/s 304-

A IPC and they are acquitted and set at liberty. The bail bonds of the 

appellants shall however, remain in force for another 6 months u/s 437-A 

CrPC. Since learned trial court did not provide for any compensation to 

the victim of the offence except the fine amount after its realization from 

the appellants, this court recommends for payment of adequate 

compensation to the victim u/s 357 CrPC and under Assam Victims 

Compensation Scheme by DLSA, Tinsukia.  

 

20. Given under the hand and seal of this court on this 12th day of 

March, 2021.  

 

Dictated & corrected by me. 

 

 
          (C. Das) 
        Sessions Judge             Sessions Judge
   Tinsukia        Tinsukia
                
 

 

 


