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IN THE COURT OF THE SESSIONS JUDGE : : TINSUKIA 

 

District: Tinsukia 

 

Present: Sri C. Das, 
  Sessions Judge, 
  Tinsukia 
 

(Criminal Revision is filed against the order dated 28.12.2020 
passed in Kakopather P.S. Case No.57/2020 by learned Judicial 

Magistrate First Class, Tinsukia)  
 

  Criminal Revision No.20 (4) of 2020 

 

Sri Anil Sharma, 

S/o Sri Hari Shankar Sharma, 

Bharatiya Go Bansh Rakshan Avang 

Sambardhan Parishad, Purbattar, 

P.O. & P.S. Tinsukia, 

District: Tinsukia (Assam) ……………………………………..…...Petitioner 

- Versus – 

1. State of Assam. 

2. Sri Lilambar Sonowal, 

S/o Sri Guna Kanta Sonowal, 

R/o Woisali, Mohadevpur, 

P.O. & P.S. Mohadevpur, 

District: Namsai (Arunachal Pradesh) …………………..Respondents 

3. Sri Hirak Jyoti Dahutima, 

 AJYCP Member, Kakopather, 

 P.O. & P.S. Kakopather, 

 Dist: Tinsukia (Assam)……………………………..Proforma Respondent 

 
Appearance: 
 
  Sri B. Prasad, 

  Advocate……………………….......For the Petitioner 
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  Sri A.K. Choubey, 

  Public Prosecutor…………………For the Respondent No.1 

Sri N. Phukan, 

  Advocate………….………………...For the Respondent No.2 

  Sri B. Mishra, 

  Advocate…………………For the Proforma Respondent No.3 

     

  Date of Argument:   20.02.2021 

  Date of Judgment:   06.03.2021 

 

J     U     D     G     M     E     N     T 

 

1. The criminal revision u/s. 397/399 of Code of Criminal Procedure 

(in short; the CrPC) is preferred by the above-named petitioner against 

the order dated 28.12.2020 passed by learned  Judicial Magistrate, First 

Class, Tinsukia whereby, learned court below allowed the prayer for 

giving zimma of seized cattle in connection with Kakopather P.S. Case 

No.57/2020 u/s 379 IPC r/w Section 11(a)(d) of Prevention of Cruelty to 

Animals Act. 

 

2. The case of the revision petitioner briefly, is that on 21.12.2020, 

Kakopather police seized 41 cows/ cattle in connection with Kakopather 

P.S. Case No.57/2020 registered u/s. 379 IPC r/w Section 11(a)(d) of 

Prevention of Cruelty to Animals Act. The petitioner is one of the 

witnesses of the aforesaid case and has been working for the protection 

and welfare of cows. Recently, the petitioner has come to know that on 

the application of the opposite party no.2, the learned court below vide 

its order dated 28.12.2020 had allowed the zimma of the said seized 

cows/cattle to the opposite party no.2.  
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3. Being highly aggrieved by and dissatisfied with the impugned 

order dated 28.12.2020, the petitioner preferred the revision application 

on the following grounds amongst others:  

(i) For that the learned court below committed manifest error 

of law as well as, on facts by giving zimma of cows/ cattle to the 

opposite party no.2.  Hence, the order dated 28.12.2020 is liable 

to be set aside and quashed ;  

(ii)  For that the learned court below failed to consider that 

the documents  in respect of ownership, cattle permit, veterinary 

doctor certificate etc., neither been submitted by the opposite 

party no.2 nor the police has verified the same and on some 

extraneous consideration, the order dated 28.12.2020 has been 

passed in violation of law.  Hence, the impugned order is liable to 

be set aside and quashed;  

(iii) For that the learned court below acted illegally, arbitrarily 

and passed the impugned order in total non-application of mind 

and therefore, in that view of matter the impugned order dated 

28.12.2020 is liable to be set aside and quashed;  

(iv) For that the learned court below committed manifest error 

in law and facts by giving much weight to the police report and 

not applying judicial mind and as such, the impugned order dated 

28.12.2020 is liable to be set aside and quashed;  

(v) For that  the learned court below without holding a proper 

inquiry and perusing case diary as well as, documents seized, 

passed the impugned order thereby, granting zimma of the cows/ 

cattle to the opposite party no.2 against the provisions of law 

which reflects non-application of judicial mind and hence, the 

impugned order dated 28.12.2020 is liable to be set aside and 

quashed.  
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(vi) For that in any view of matter, the impugned order dated 

28.12.2020 allowing zimma petition of the opposite party no.2 is 

liable to be set aside and quashed.  

 

4. I have heard learned counsel for the revision petitioner as well as, 

for the opposite parties including learned Public Prosecutor and perused 

the impugned order with relevant case record.  

 

 POINT FOR DETERMINATION : 

5.  The only point to be determined in the revision case is that 

whether learned court below committed gross illegality and impropriety 

in passing the impugned order. 

 

 DECISION AND REASONS THEREOF: 

 

6. At the outset, learned counsel for the revision petitioner 

submitted that learned court below did not pass the impugned order in 

conformity with the provisions under Prevention of Cruelty to Animals Act 

inasmuch as, the owner of animal himself will be an accused, if he 

violated the provisions of above law with reference to decision of 

Hon'ble Supreme Court passed in Cril. Appeal No.230 of 2020 

(Arising out of SLP (Crl.) No.11726 of 2019) Raguramsharma & 

anr. vs. C. Thulsi & anr., and thus, under such circumstances, the 

owner cannot be given zimma of such animal. But in the instant case, 

the opposite party no.2 claimed to be owner of the seized cattle, grossly 

committed cruelty by allowing to transport 41 cows in two trucks and 

without taking care of such cattle following norms for transporting the 

cattle which is violative of Rule 56 of Transport of Animal Rules 

1978. It is submitted that it may be true that the opposite party No.2 

lawfully purchased the 41 cows from the market but that does not 

prevent the authority concerned to proceed against such owner of cattle 
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or other persons if he/ they are/is found to have violated the provisions 

of Prevention of Cruelty to Animals Act. Therefore, he submitted that 

under no circumstances, the opposite party/ owner or his agents are not 

entitled to get custody of the cattle unless they are prosecuted under 

provisions of law.  

 

7. Per contra, learned counsel for the opposite party No.2 submitted 

vehemently, that the interim stay order so passed in this case is not 

correct in the eye of law since it contains not only interim custody of 

cattle but also, bail order of the some of the accused persons. It was 

passed hurriedly without taken into consideration of such facts. He 

submitted that the opposite party No.2 lawfully purchased the seized 

cattle from the market for resale, having valid documentation. Since the 

opposite party No.2 had some domestic urgent medical call, he went to 

attend the same after hiring seven vehicles to transport his purchase 

cattle. He was not aware of the fact that his purchased cattle were taken 

in two trucks without following the required norms of law and as such, 

he cannot be held guilty for violation of Transport Rules. Moreover, the 

interim custody of cattle is given to a local organization called; Goushala 

but it is not authorized and recognized body under the law to receive 

custody of the same. He submitted that the informant as well as, the 

police personnel who detained the cattle loaded in two trucks were also, 

guilty under the provisions of Prevention of Cruelty to Animals Act since 

they kept the cattle without providing food and water etc., the 

Investigating Officer of the case is not free for violation of the said Act. 

Referring to email interim order of Hon'ble Supreme Court, learned 

counsel for the opposite party No.2 submitted that the Transport Rules 

so narrated herein before, is violative of right of citizens since Rules 

prevents genuine person to buy any animal from the market and take it 

to home and the Government of India was asked to reply properly 

otherwise, it would stay or  annul the said rules.  Hence, under such 
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circumstances, the interim custody of cows to the opposite party No.2 

would violate the provisions of law, he maintained.  

 

8. Further, learned Public Prosecutor submitted that there is need of 

strict follow  of law in case of transportation of animals since the public is 

not aware of the facts of cruelty to animals. The materials in the record 

shows that there is clear violation of rules in transportation of such huge 

numbers of cows in two trucks without following norms. He submitted 

that he at this stage cannot say who is guilty of offence for such act 

which requires a proceeding, it must be determined the guilt of the 

person concerned if any, for violation of law to prevent cruelty to the 

animals.  

 

9. Upon hearing of above submission so advanced by learned 

counsels for parties, it is now necessary to go through the contents on 

the record. It appears that there is no dispute that the opposite party 

No.2 purchased 41 cattle from local market and authorized a transport 

agency to the same. On the way, the trucks were seized with loaded 

cows. The opposite party No.2 claimed to be a cattle trader and he 

purchased such cows earlier and transported it by the same vehicles. He 

claimed also, that the seized cows were examined by veterinary doctors 

and obtained fitness certificate. But the facts remain that these 41 cows 

were carried by two trucks and whether such act is violative of any rules 

or law to attract any offence.  

 

10. The Rule 56 of the Transport of Animal Rules, 1978 speaks that 

when cattle are to be transported by goods vehicle the following 

precautions are to be taken namely : 

(a) Specially fitted goods vehicles with a special type of tail board and 

padding ground the sides should be used.  



7 

 

(b) Ordinary goods vehicles shall be provided with anti-slipping material, 

such as coir matting or wooden board on the floor and the 

superstructure, if low, should be raised.  

(c) No goods vehicle shall carry more than six cattle. 

(d) Each goods vehicle shall be provided with one attendant. 

(e) While transporting, the cattle, the goods vehicle shall not be loaded 

with any other merchandise; and  

(f) To prevent cattle being frightened or injured, they should preferably, 

face the engine. 

 

11. In the present case in hand, it is admitted fact that 41 numbers 

of cattle were transported by two goods vehicles. There is no claim that 

the vehicles were fitted with coir matting or wooden board on the floor of 

the vehicles apart from other specifications of said rules. Therefore, it 

appears that there is clear violation of above rules while transporting 41 

cows in two goods carrying trucks. It appears from the statement of the 

opposite party made u/s. 164 CrPC., that he hired 7 vehicles from one 

person namely; Ali to carry his purchased cows from Arunachal Pradesh 

on agreement and he came to know later on that it was transported by 

two vehicles only after the police intercepted the two trucks, carrying his 

cattle. The opposite party No.2 made his statement only on 22.1.21 

which was made after passing of stay order on 2.1.2021 in this case. 

Thus, it appears that the opposite party No.2 made such statement after 

passing of the narration made in the order dated 2.1.2021 perhaps, 

knowing or unknowingly the narration of order dated 2.1.2021 to escape 

from his liability arising out of law. As such, the statement dated 

22.1.2021 is therefore, highly doubtful. However, at this stage, it is 

difficult to point out who violated the above rules, and therefore, it needs 

proper prosecution to fix the responsibility to a particular person to 

ascertain his or her guilt. So far as the import of the order dated 

2.1.2021 is concerned, it would suggest that it must be understood as to 
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what extent the impugned order dated 28.12.2020 was stayed in the 

light of dispute raised by the revision petitioner.  

 

12. It is needless to say again, that there is prima-facie reveals that 

the 41 cows were transported in violation of above rule 56. If one goes 

through the rules framed under Prevention of Cruelty to Animals (Care 

and Maintenance of Case Property Animals) Rules, 2017, it appears from 

Rule 3 that it specifies custody of animals pending litigation that when an 

animal has been seized under the provision of the Act or the rules made 

thereunder-  

(a) the authority seizing the animal shall ensure health inspection, 

identification and marking such animal, through the jurisdictional 

veterinary officer deployed at Government Veterinary Hospital of the area 

and marking may be done by ear tagging or by chipping or by any less 

irksome advance technology but marking by hot branding, cold branding 

and other injurious marking shall be prohibited;  

(b) the magistrate may direct the animal to be housed at an 

infirmary, pinjrapole, SPCA, Animal Welfare Organization or Gaushala 

during the pendency of the litigation.  

 

13. Thus, in the present case, it does not appear from any corner 

that the specifications under the rule is complied with neither it reflects 

in the order dated 28.12.2020 passed by learned trial Magistrate, 

Tinsukia. There may be order passed by Hon'ble Supreme Court relating 

its intention of stay of above Rules in WP(C) No.00687/2019, for 

some deficiencies appeared but the Rule is still in force.  It is correct to 

say the local Gaushala is not specified as the authorized body for the 

purpose where the seized cattle put into interim custody, yet the 

concerned authority has scope to make due authorization the body for 

the purpose. The concerned authority needs to comply the such 

requirements of rules for the seized cattle. There should have direction of 
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concerned Magistrate to concerned authority to comply if it was not 

done. But nothing has been reflected in the impugned order. Hence, 

impugned order suffers from defects under the law and as such, it is 

liable to be interfered with by this court in this case.  

 

14. The Section 11(a) of Prevention of Cruelty to Animals Act 

prohibits beat, kick, over-ride/drive/load, torture or otherwise treatment 

of any animal so as to subject it to unnecessary pain or suffering or 

cause or, being the owner permits, any animal to be so treated; or  

 And in case Section 11(d) of above Act prohibits convey or carry, 

whether in or upon any vehicle or not, any animal in such a manner or 

position as to subject it to unnecessary pain or suffering; or …...... 

 

15. Thus, the above provisions fixes some responsibility to person 

concerned for the animal for the safety of the animal while carrying it. 

Hon'ble Gauhati High Court in Crl. Pet. 452/2020 Dhyan Foundation 

vs. The State of Assam & ors., set aside the zimma order of 24 cows 

to the respondent No.3 which were seized by the police on the light of 

prohibition of the Act.  Therefore, under no circumstances, the owner of 

animal can be given zimma of animal if he or she is found to have 

violated the provisions of above Act in respect of treatment of animal 

with cruelty. In the instant case, it does not appear that learned 

Magistrate had made any such observation or compliances as to 

treatment of animal like 41 cows while carrying by two trucks.  

Apparently, in this case, there is prima-facie satisfaction that the owner 

or his agent treated the 41 cows without compliance to Section 11(a) (d) 

of the above Act, which attracts their prosecution under the law. Hence, 

interim zimma of 41 cows cannot be given to the opposite party No.2 

immediately. The I/O of the case is required to / or find out a recognized 

organization as per law to keep interim custody of cows during pendency 
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of the case, who would comply the provisions of animal law in respect of 

seized animal.  

 

16. Under above facts and circumstances, the revision petition is 

allowed. The impugned order dated 28.12.2020 in respect of zimma of 

41 cows to its owner is hereby, set aside.  Before parting with the case, 

this court accords an appreciation to the opposite party No.3 who is 

apparently, conscious about treatment of animal and set the law in 

motion in respect of animal treatment by the public in the district. Send 

back the case record with case diary immediately.  

 

17. Given under the hand and seal of this court on this 6th day of 

March, 2021.  

Dictated & corrected by me. 

 

 
          (C. Das) 
        Sessions Judge             Sessions Judge
   Tinsukia        Tinsukia
                
 

 

 


