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IN THE COURT OF THE SPECIAL JUDGE : : : : : : TINSUKIA 

District:  Tinsukia 

  

Present:  Sri C. Das, 

     Special Judge, 

     Tinsukia 

 

JUDGMENT IN POCSO Case No. 05 (T) of 2017 
                     U/s.6 of POCSO Act 

 

State of Assam………………………………………………………Complainant  

- Versus  –  

Sri Siba Mura, 

S/o Sri Sunu Mura,  

R/o Langkashi Mura Basti,   

P.S. Bordubi, 

District: Tinsukia (Assam).…..................................................Accused 

 
Appearance: 

Sri B.L. Agarwal, Spl. Public Prosecutor………………...For the State 

Sri G. Borkotoky, Advocate ………………………………  For the Accused 

 

Date of Evidence :  02.07.2019, 27.08.2019, 11.09.2019, 

 24.10.2019 & 12.01.2021 

  Date of Argument:  20.02.2021 

  Date of Judgment:   06.03.2021 

  

J   U   D   G   M   E   N   T 

 

1. The case of the prosecution in brief, is that on 02.07.2016, the informant 

Ramesh Orang lodged an ejahar before the In-charge,  Langkashi Out-Post under 

Bordubi police station, stating inter-alias that the accused Siba Mura used to 

sexually assault his victim/daughter regularly in a brick-kiln. As a result, his 

victim/daughter became pregnant.  It is also, stated that his daughter is now aged 

about 13 years. 
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2. On receipt of the said ejahar, the police registered the Langkashi  OP GDE 

No.06 dated 01.07.2016 and forwarded it to the Officer-in-charge of Bordubi police 

station. Accordingly, the Bordubi  P.S. Case No.61/2016 was registered and in the 

meantime, the investigation was started. During the investigation of the case, the 

I.O. visited the place of occurrence, examined the witnesses and got the victim girl 

examined medically, followed by collection of her medical report.  Further, the I.O. 

arrested the accused and remanded him for custody.  After completion of 

investigation, I.O. having found a prima-facie case well established, submitted 

charge-sheet against the accused u/s.493/376/506 I.P.C., read with Section 8 

of Protection of Children from Sexual Offences Act (in short; the POCSO 

Act). 

 
3. Accordingly, the accused when produced before the court, was furnished 

with copy of the case immediately.  After hearing of the parties and upon perusing 

the materials on record, the charge was framed u/s.6 of POCSO Act against the 

accused. The charge was read over and explained to the accused, to which he 

pleaded not guilty and claimed to be tried. 

 
4. In this case, the prosecution examined 6 (six) witnesses including the I.O. 

and M.O. to support its case. The plea of the defence as it appeared from the 

statement of the accused recorded u/s.313 CrPC, was of total denial. The 

accused did not adduce any evidence in his defence. The argument of the parties 

was heard at length and the evidence on record was carefully perused. 

 
  POINT FOR DETERMINATION: 

5.  The only point for determination in this case is as to whether the accused in 

between 1.1.2015 to 31.12.2015, committed aggravated penetrative sexual assault 

upon the victim girl? 

 
 DISCUSSION, DECISION AND REASONS FOR DECISION: 

6. During trial of this case, prosecution examined the informant Ramesh Orang 

as PW1.  He deposed that the victim is his daughter and now, she will be about 15 

years of age. He has not brought the birth certificate of his daughter. When the 

lady members of his village noticed physical changes in his daughter, they informed 



3 

 

him.  He interrogated his victim/ daughter and she told him that she was made 

pregnant by the accused.  Then he arranged a village meeting, but the accused did 

not come to the said meeting.  Thereafter, PW1 lodged an ejahar before the police.  

After that, the accused fled away.  

 

7. In his cross-examination, PW1 replied that he does not remember the year, 

when his father died.  He has six children.  He does not remember the year, when 

his children were born. Since he does not remember the year of birth of his 

daughter, he cannot say how old she is now. He does not know what is the age of 

his daughter, given in the ejahar. Prior to filing of the ejahar by him, his daughter 

was working in the tea garden for about one year.  At the time of filing of the 

ejahar, his son was living separately at Bordubi.  After knowing about the 

pregnancy of his daughter, he had gone to the house of the accused to call him to 

a meeting.  Accordingly, the accused came to the public meeting and disowned the 

pregnancy of his daughter.  He denied the suggestion that the accused did not 

make his daughter pregnant. From the evidence of PW1, it appears that being the 

natural father, he could not able to say the age of the victim. He also, has given 

discrepant version regarding presence of the accused in the meeting.  

 

8. PW2 is the victim.  Her name is withheld due to bar of law. She deposed 

that she was in love affairs with the accused.  In a brick-kiln at night, the accused 

forcibly had sexual intercourse with her continuously for a month.  The brick-kiln is 

situated near her house and whenever the accused calls her, she went there.  In 

the mean time, she became pregnant.  She never told anyone about her said 

relationship with the accused.  When she became pregnant, it came to the notice 

of everybody and when she was asked about it, then she told that she was made 

pregnant by the accused Siba Mura.  She told the accused about her pregnancy 

and the accused told her that he would be giving some medicine for termination of 

her pregnancy.  After she disclosed the matter to her father, her father arranged a 

village meeting. The accused had come to the said meeting, but denied his 

involvement in her pregnancy.  Thereafter, her father lodged an ejahar.  She was 

sent for her medical examination and she was also, sent to the court for recording 

her statement.  She delivered a stillborn male child. 
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9. In her cross-examination, PW2 replied that she does not remember, how 

much time required after filing of the ejahar by her father, she delivered the 

stillborn baby.  She had stated before police that at that time, she was two months 

pregnant and that since two months prior to filing of the ejahar by her father, she 

knew the accused. She denied the suggestion that the accused Siba Mura was not 

responsible for her pregnancy. She further denied that the accused never had any 

physical relationship with her. Apparently, PW2 continued to physical relation with 

the accused secretly without knowledge of others. She got caught when she 

became pregnant and matter of her secret relation with the accused became 

divulged.  

 

10. PW3 is Sri Adom Orang.  He deposed that he knows the victim as well as, 

the accused. There was a village meeting and in that meeting, he came to know 

from the victim (PW2) that the accused had made her pregnant.  The accused, 

however, denied the paternity of the child.  Ultimately, the meeting ended without 

any conclusion and this case came into being. PW3 is only a reported witness, who 

attended the village meeting of PW1.  

 

11. PW4 is Sri Dukhu Orang.  He deposed that the victim (PW2) is the daughter 

of his elder brother. The victim told him that she was raped by the accused.  The 

victim also, told him that she was raped by the accused two months ago.  The 

victim became pregnant.  After about four months, the victim informed him about 

the occurrence.  The victim delivered a female baby.  The accused disowned the 

baby of the victim girl. 

 

12. In his cross-examination, PW4 replied that his knowledge about the facts of 

the case was based upon whatever he has heard from the victim girl. The evidence 

of PW3 and 4 is similar in nature, who could know about the occurrence in the 

village meeting called by PW1, where the accused denied his involvement in the 

matter of pregnancy of PW2.  

 



5 

 

13. PW5 is the Investigating Officer Sri Keshab Mohan.  He deposed that on 

1.7.2016, he was the In-charge of Langkashi Out-Post under Bordubi police station. 

On that day, Ramesh Orang (PW1) lodged an ejahar before the out-post, alleging 

that the accused Siba Mura was found having sexual intercourse with his daughter 

and at the time of filing of the ejahar, the victim girl was pregnant. It is stated in 

the ejahar that the victim girl was aged about 13 years. After receiving the ejahar, 

he made a G.D. Entry No.06 dated 1.7.16. Thereafter, he sent the ejahar to the 

Officer-in-charge of Bordubi police station for registration of a case. After receiving 

the ejahar, Sri Amulya Gogoi, the then Officer-in-charge of Bordubi police station 

registered a case being Bordubi P.S. Case No.61/16 u/s.493/376/506 I.P.C. and 

u/s.8 of the POCSO Act.  He was entrusted with the task of investigation. Ext.1 

is the ejahar and Ext.1(1) is his signature with endorsement and Ext.1(2) is the 

signature of Amulya Gogoi with his endorsement. In the out-post itself, he recorded 

the statement of Ramesh Orang and the victim girl. Thereafter, he visited the place 

of occurrence  and prepared a sketch map of the place of occurrence vide Ext.2. 

There, he recorded the statements of Adam Orang, Dukhia @ Dukhu Orang and  

Samra Orang.  Next day, he sent the victim girl to Tinsukia Civil Hospital for medical 

examination. On 11.7.2016, he sent the victim girl to the court for recording her 

statement u/s.164 Cr.P.C. The victim did not turn up in spite of repeated 

instructions and that is why, the delay took place while sending her to the court for 

recording her statement.  He repeatedly searched for the accused since 3.7.16, but 

could not find the accused.  On 15.7.16, he collected the medical report and also, 

the copy of the statement of the victim girl, recorded u/s.164 Cr.P.C.  Ext.3 is the 

statement of the victim girl, recorded u/s.164 Cr.P.C.  On conclusion of 

investigation, he filed the charge-sheet vide Ext.4 against the accused, showing 

him as absconder.  

 

14. In his cross-examination, PW5 replied that on 1.7.2016, he recorded the 

statements of all the prosecution witnesses. On that day, he also, visited the house 

of the victim. He did not record the statement of any woman witness, except the 

victim girl.  None of the witnesses ever disclosed about any public meeting that was 

held on the issue of pregnancy of the victim girl.  Nothing is mentioned in the case 

diary about the distance between the house of the victim girl and the place of 
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occurrence, the house of the accused and the place of occurrence and the houses 

of the victim and the accused.  None of the witnesses ever disclosed before him 

that prior to the occurrence, the victim girl was moving in the company of the 

accused. The complainant is an illiterate person.   He did not record the statement 

of the writer of the ejahar.  The I.O. further stated that the victim girl had stated 

before him that at the time of filing of the ejahar, she was two months pregnant. 

While she gave the statement u/s.164 Cr.P.C., she stated that she was eight 

months pregnant and in the medical report, it was disclosed that she was pregnant 

for 29 weeks and 4 days.  The certificate of age about which he has mentioned in 

the charge-sheet, is not available in the record. He did not seize any such 

certificate. He further replied that he did not record the statement of any person, 

who resided near the place of occurrence.  He did not go to the house of the victim 

girl to bring her to the court for recording her statement u/s.164 Cr.P.C. He also, 

did not investigate, if before filing of the charge-sheet, the victim girl had delivered 

any child. From the evidence of I.O., it does not appear that any village meeting in 

connection with pregnancy of PW2 was held.  

 

15. PW6 is Dr. Bicki Sonar.  He deposed that he knows Dr. Nicky Shah, who is 

his colleague.  At present, she is at Delhi for higher studies.  He is conversant with 

her handwritings and signature.  He has been directed by the Superintendent of 

Tinsukia Civil Hospital to prove the medical report, given by Dr. Nicky Shah. The 

victim girl was sent for medical examination by Bordubi police vide Bordubi P.S. 

case No.61/16. She was brought to the hospital by WPC; Purnima Gogoi on 

2.7.2016.  Her mother also, accompanied the victim.  She was examined in 

presence of GNM Deepali. Consent for examination was given by the mother of the 

victim. As per examination, her mental state was intact.  Weight – 48 kg.  Height – 

5 ft.  Teeth – 28.  Breasts, areola, nipples – matured.  Scalp hair – abundant.  Vulva 

– injury absent.  Uterus – palpable. As per ultrasound finding, she was pregnant of 

29 weeks 4 days + - 2 weeks 1 day. Her age is between 15 to 17 years. As per 

opinion of Dr. Nicky Shah, as per physical, dental and radiological examination, the 

age of the victim was between 15 to 17 years and she was pregnant by 29 weeks 

and 4 days + - 2 weeks 1 day and there is no other injury mark.  
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16. In his cross-examination, PW6 replied that normally, a patient is asked 

about her pregnancy period before examination. After six months, it is visible that a 

woman is pregnant.  Generally, after examination, the doctor informs the patient 

about the length of pregnancy period. Thus, the evidence of PW6 shows that PW2 

was pregnant for more than 29 weeks at the time of examination, which means 

that she was pregnant for more then 7 months at that time. Her age is determined 

by doctor as above 15 years but below 17 years. There is no dispute over the 

finding given by doctor about the condition of PW2 and her age.  

 

17. As far as age of PW2 is concerned, it appears that her father (PW1) could 

not tell her correct age. No any certificate is produced to know the actual age of 

PW2. Hence, the medical evidence is accepted for determination of age of PW2. As 

per medical report, the age of PW2 is in between 15 to 17 years at the time of 

examination. The medical examination was conducted on the same day of filing the 

ejahar. Hence, the age of PW2 can be 2 years difference on either sides. If this is 

so, the age of PW2 may be below 15 years or above 17 years. But in case as per 

medical evidence, the age of PW2 is below 18 years. It therefore, means that PW2 

is a child at the relevant time within the meaning under Section 2(d) of POCSO 

Act. So the provisions under POCSO Act attracts against the accused.  

 

18. As regards, the offence is concerned, the prosecution brought allegation 

that the accused committed offence u/s. 6 of POCSO Act. The offence u/s. 6 is 

defined u/s. 5(f) of the Act, which reads that whoever commit penetrative sexual 

assault on the child more than once or repeatedly ….  

 

19. Since the prosecution alleged that due to repeated sexual assault upon PW2 

by the accused leading to her pregnancy, it attracts the offence u/s. 6 POCSO Act 

against the accused. Now the burden is upon the prosecution to prove the case 

against the accused beyond all reasonable doubt u/s. 30(2) of POCSO Act and 

merely on preponderance of probability. In addition, the prosecution ought to lead 

evidence u/s. 30(2) of the Act, which requires a culpable mental state of the 
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accused by which the court can presume the existence of mental state including his 

intention, motive and knowledge of the fact to belief its case.  

 

20. Coming to the evidence on record, it is no doubt apparent from the 

evidence of PW1 that being father of PW2, he lodged the FIR to set the law in 

motion. The facts alleged by PW1 needs to be proved by the victim only 

considering the nature of occurrence. His version only can be believed if PW2 could 

able to establish the real fact of occurrence inasmuch as, the investigation should 

collect such evidence to implicate the accused in the alleged occurrence. Similarly, 

the evidence of PW3 and 4 is found to be reported in nature, who came to know 

about the occurrence in a village meeting. However, their evidence is not 

corroborated by I.O., who stated that no witnesses informed him that a village 

meeting was held for a decision against the accused. Therefore, the evidence of 

PW1, 2 and 3 would not much help to the prosecution case. But the evidence of 

PW2 is sufficient, since she is the sole victim of the occurrence and as such, 

offence does not take place in the open area to witness by other person. The 

evidence of PW1 as well as, PW2 gives such indication. Even PW2 could not divulge 

it to her family member till her body shape disclosed itself.  

 

21. It is settled law that in the sexual offence cases, the evidence of the sole 

victim is sufficient to record a conviction order against the accused, if her evidence 

is found to be wholly reliable. If it is partly reliable, then the court can seek for 

corroboration from other circumstances of the case. The evidence of PW2 discloses 

that she was subjected to sexual intercourse by the accused near a brick-kiln for a 

month, which ultimately leads to her pregnancy. The medical evidence corroborates 

her version that she was pregnant. It appears from the evidence of PW2 that the 

accused initially committed sexual intercourse with her forcibly and thereafter, she 

participated in the said act at the call of the accused for more than once. PW2 

admitted that she had love affairs with the accused. Hence, it suggests that out of 

love affairs, she went to meet the accused near brick-kiln secretly. Thereafter, both 

became intimate physically. In that case, it appears that PW2 was a consenting 

party to the occurrence since being a girl aged about more than 14 years, she was 

able to understand the consequences of repeated physical intimacy with male for a 
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month would lead to her pregnancy. Her version that the accused committed sexual 

intercourse with her forcibly is therefore, not at all reliable to believe.  

 

22. Apart from above, it appears that there is no confirmed evidence that the 

baby in the womb of PW2 belongs to the accused. The I.O. ought to have taken 

DNA test of the accused to determine who is responsible for the pregnancy of PW2. 

I.O. could have resorted to scientific investigation to determine the same. But it 

appears from the evidence of I.O. that the accused fled away during the 

investigation for which perhaps, I.O. could not conduct such scientific evidence in 

the investigation of the case. Thus, the lapse causes handicap for the court to 

come to a definite conclusion that it was none other than the accused who 

committed sexual assault upon PW2 repeatedly, which resulted in her pregnancy. In 

absence of sufficient evidence, it is open that such pregnancy may not cause by 

the accused or vice-versa.  

 

23. In Bhagwan Singh vs State of MP (2002) 4 SCC 85, the Hon'ble 

Supreme Court held that the golden thread which runs through the web of 

administration of justice in criminal case is that if two views are possible on the 

evidence adduced in the case, the view which is favourable to the accused should 

be adopted.  

 

24.  In the instant case, the prosecution could adduce evidence confirm as to 

the fact that who is responsible for pregnancy of PW2. If the accused is involved, 

there is no definite evidence from the prosecution that it was the accused. In that 

case, it may be possible to accept two views that the accused may or may not 

involve in the occurrence since the evidence of PW2 does not inspire confidence 

that she tendered evidence with truthfully to rely her wholly. Hence, in the light of 

the decision of Bhagwan Singh case (supra) the view favours the accused is 

adopted. Accordingly, it is doubtful to implicate the accused in absence of proper 

evidence. Hence, the accused is given the benefit of doubt.  
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25. Under the above facts and circumstances of the case, it is found that the 

prosecution is not able to prove its case against the accused beyond all reasonable 

doubt. Accordingly, the accused is held not guilty u/s. 6 of POCSO Act. The 

accused is acquitted and set at liberty. Forward a copy of judgment to the District 

Magistrate, Tinsukia u/s. 365 CrPC. Before parting with the case, this court 

recommends payment of compensation to the victim (PW2) u/s. 357 CrPC read 

with under Assam Victim Compensation Scheme, by the DLSA, Tinsukia.  

 

26. Given under my hand and seal of this Court on this the 6th day of March, 

2021. 

  

Dictated & corrected by : 

 

 
                (C. Das)   
      Special Judge                  Special Judge 
         Tinsukia                                  Tinsukia 
 
 
Transcribed by : 
M. E. Rao, Stenographer-I 
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A   P   P   E   N   D   I   X 

 

 PROSECUTION WITNESSES: 

 

1. PW1  - Sri Ramesh Orang … informant 

2. PW2  - Ms. XXX(name withheld)…. victim girl 

3. PW3  - Sri Adom Orang 

4. PW4  - Sri Dukhu Orang 

5. PW5  - Sri Keshab Mohan …….. I.O. 

6. PW6 - Dr. Bicki Sonar      ……...M.O. 

  

DEFENCE WITNESSES: 

 Nil 

   

PROSECUTION EXHIBITS: 

 

1.   Ext.1 - Ejahar  

2.  Ext.2  - Sketch map 

3.   Ext.3 - Statement of the victim u/s.164 Cr.P.C. 

4.    Ext.4 - Charge-sheet 

5.   Ext.5 - Medical Report 

 

 

 Special Judge 
            Tinsukia 
 
 


