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  IN THE COURT OF SPECIAL JUDGE :: :: TINSUKIA : :  ASSAM 

District:  Tinsukia 

 
Present: Shri C. Das,  

  Special Judge,  

  Tinsukia 

 

  POCSO Case No. 20 (T) of 2019 
          U/s. 6 of the POCSO Act 

 

 The State of Assam ...................................Complainant 

    -Versus -  

  Sri Raj Paharia,  

 S/o  Sri Bipul Paharia,  

 R/o Chota Hapjan, Line No.13, 

 P.S.  Makum,  

 District- Tinsukia (Assam)  .............................Accused  

Appearance:  

Sri B.L. Agarwal, Spl. Public Prosecutor .................    For the State 

Sri S. Sarmah, Advocate                …...............    For the accused 

 

Date of evidence:  22/08/2019, 03/10/2019, 01/11/2019  

                             & 01/02/2021 

Date of Argument:    12/03/2021 

Date of Judgment:    26/03/2021 
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    J   U   D   G   M   E   N   T 

      PROSECUTION CASE 

1.  It is stated by the prosecution that on 11/06/2019, the informant 

Smti Bimala Lohar had lodged an ejahar before Makum police station, 

alleging inter-alias that on 10/06/2019, at about 3.30 pm, while her 

victim grand-daughter was alone in the house, the accused came there 

and tried to forcefully commit rape upon her victim grand-daughter, who 

is aged about 9 years old. It is stated that in the meantime, her grand-

son; Dinesh Lohar arrived at the spot after closing of school and saw the 

incident and as such, the accused fled away from the spot. 

2. The police accordingly, registered the above ejahar of the 

informant as Makum P.S. Case No.98/2019 and started its investigation. 

During the period of investigation, IO visited the place of occurrence and 

drew its sketch map, examined the witnesses and sent the victim for 

medical examination. Further, IO sent the victim girl along with her 

brother; Dinesh Lohar before a Magistrate for recording their statements 

u/s. 164 Cr.P.C.  Then IO collected the medical report of the victim girl. At 

the end of investigation, IO having found a prima-facie case well 

established, submitted charge-sheet against the accused to face trial in 

the court.   

3.  On his appearance before this court, the accused was furnished 

with the relevant copy of the case immediately. After hearing both sides 

and on perusing the materials on record, the charge u/s. 6 of the POCSO 

Act was framed against the accused and on being read over and 

explained the said charge, the accused pleaded not guilty and claimed to 

stand the trial. 

4. In the course of trial, the prosecution examined as many as, 

(eight) 8 witnesses including IO and MO to support the case. Thereafter, 

the statement of the accused was recorded u/s. 313 CrPC wherein, the 
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accused took the plea of total denial. But the accused declined to adduce 

any defence evidence. The argument of the parties was heard at length 

and the evidence on record is perused carefully.  

   POINT FOR DETERMINATION 

5. Whether the accused Raj Paharia had, on 10/06/2019, at Line No. 

13, Chota Hapjan, committed aggravated penetrative sexual assault upon 

the victim girl ? 

  DECISION AND REASONS THEREOF 

6. This is a case where the allegation against the accused is that he 

committed aggravated sexual assault upon the victim girl, who is below 

12 years. In this connection, the medical evidence takes important role to 

ascertain the true facts of the occurrence, as alleged by the prosecution.  

7. PW1 Dr. Sonali Chetia, who examined the victim girl at the time of 

investigation, has proved her medical report, as Ext.1. The findings of 

PW1 are that : 

 “Mental state- normal. Height - 126 cm, weight - 21 kg, 

teeth- total 24 numbers. Abdomen- no abnormality detected. 

Breasts- not developed. Areola and nipples- no external injury 

seen. Scalp hair- present. Pubic hair- absent. Auxiliary hair- 

absent. Genitals- labia majora- dry stain of discharge seen on 

labia majora, Labia minora- mild abrasion with redness seen all 

around labia minora. Tenderness – present. Hymen is absent. 

Vagina- single finger could not be entered due to tenderness 

present. Vaginal swab was taken with a fine forceps. Uterus not 

palpable. Vaginal discharge or bleeding – absent. Fourchette- 

normal. Injury on body other than genitals are absent. Skin of 

body and genitalia is infected with scabies. Radiological 

examination- as per report, her age is between 10 to 11 years. 
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Laboratory examination of vaginal smeared- report does not 

disclose presence of spermatozoa.” 

8. PW1 opined that no external injury was seen on her body. Mild 

abrasion seen with tenderness on the genital of victim. Rape cannot be 

ascertained. The age of the victim is between 10 to 11 years. She further, 

stated that the redness in the genitalia might also, be caused because of 

scratching. There is no dispute raised by defence over the findings given 

by the doctor on the victim. IO also, corroborates the fact that PW1 

examined the victim girl medically in this case. But the doctor could not 

ascertain the factum of any rape of the victim girl due to some disease 

suffered by the victim on her genitalia and redness as noticed in the 

genitalia of the victim girl might be resulted of because of scratching.  

9. Considering the nature of offence, now, I first take up the 

evidence of the victim girl, the PW4, before adverting to the evidence of 

other witnesses. (Her name is withheld due to bar imposed by law). The 

victim is of tender age and as such, few relevant questions were put 

before her to ascertain her competency as witness and it was found that 

she had the ability to give reasonable answers and accordingly, she was 

examined without administering oath. PW4 stated in her evidence that 

the accused resides near their house and she addresses him as “dada”. 

She stated that on the fateful day, after returning from school, at about 3 

pm, while she was sweeping the floor and at that time, the accused had 

come to their house and asked her whereabouts of her elder brother; 

Dinesh (PW5). When she replied that her elder brother was not at home, 

then, the accused forcibly laid her on a bed inside the house. At that 

time, she was wearing a sporting and a long pant and the accused 

removed her long pant and rode over her and thereafter, the accused 

inserted his penis into her vagina. The victim stated that she tried to 

shout for help, but the accused had gagged her mouth with his hand. At 

that moment, her older brother; Dinesh had come to their house and saw 
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the entire incident and then, the accused fled away. PW4 stated that on 

return of her grandmother, she told her about the aforesaid incident, who 

accordingly, filed a case. She stated that she was sent for medical 

examination and also, to the Court for recording her statement, which 

she gave vide Ext.3. PW4 proved her statement vide Ext.3. 

10.  PW4 was extensively cross-examined by the defence, which I do 

not want to give an elaborate discussion. However, the relevant portion is 

reproduced herein. PW4 stated that on the day of occurrence, she 

returned from school at 2 pm and her brother; Dinesh(PW5) had returned 

home at about 3 pm and before arrival of her elder brother, the accused 

had come to their house. She stated that at the time of occurrence, she 

was wearing a multi-colour sporting and the colour of the pant was red 

and she was also wearing an orange colour panty.  She stated that her 

wearing apparels were not given to the police. She stated that at the time 

of occurrence, she shouted for help, but none came and when Dinesh 

raised hue and cry over the incident, then also, none came up.  

11. Now, I take up the evidence of the PW3, the informant Smt. 

Bimala Lohar, who is the grand-mother of the victim girl. PW3 stated that 

the victim is an orphan, as after the death of her father, the mother of 

PW4 remarried and since childhood, PW4 and her brother have been 

residing in her house. PW3 has stated that on the day of occurrence, 

when she returned home from work, Dinesh Lohar(PW5) told her that he 

had seen the victim having sexual intercourse with the accused on the 

bed. Accordingly, PW3 asked the victim(PW4) about the aforesaid fact 

and the victim told her that while she was sweeping the floor of the 

house at about 3 pm, on that day, suddenly, the accused entered into the 

house and gagged her mouth by his hands and thereafter, forcibly laid 

her on the bed and had forcible sexual intercourse with her. PW3 further 

stated that she immediately informed the garden Chowkider; Milan 

Gowala and thereafter, PW3 along with some other persons of the garden 
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went to the police station and filed the ejahar vide Ext.2. Accordingly, 

PW3 proved the ejahar.  

12. The PW3 during cross examination, stated that there are some 

other houses, adjacent to her house, like; Budhni Paharia, Ratan 

Karmakar,  Bipul Paharia and Ratni Nayak and are at hearing distance. 

She stated that the public road goes by the front side of their house, 

which is frequented by many people. She stated that there are six rooms 

in their house and she along with the victim stay in one room and Dinesh 

stays in another room. She admitted that in her ejahar, she has not 

written that the accused had sexual intercourse with her granddaughter.  

13.  Now, taking up of the evidence of PW5, Dinesh Lohar, the elder 

brother of the victim, who claimed to have seen the occurrence, discloses 

that on the day of occurrence, after returning from school at about 3.30 

pm, on entering into the house, he saw that the accused was having 

sexual intercourse with his victim sister. He stated that he shouted for 

help. At that time, neighbours were absent in their houses, as they had 

gone for work. When he shouted, the accused came down from the bed 

and slapped him and thereafter, he put on his pant and left his house. By 

that time, his grandmother(PW3) returned home and he informed the 

matter to her(PW3). Accordingly, his grandmother had lodged the ejahar 

before police. PW5 has stated lastly that police sent him to the Court for 

recording his statement u/s. 164 Cr.PC vide Ext.4 and Ext.4(1) and 4(2) 

are his signatures. Thus, PW5 proved the Ext.4. 

14. The witness PW5 stated in his cross-examination that a yellow 

colour pant of his victim sister was lying on the ground, when he saw his 

victim sister being seduced by the accused. PW5 stated that he did not 

know whether his victim sister was wearing any panty on that day, but on 

the upper part, she was wearing a frock and stated that he does not 

remember the colour of the aforesaid frock. The accused was wearing a 

white colour pant and a sporting of black and white colour. At the 
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relevant time when he shouted, some people were passing by the road, 

but none came forward. PW5 lastly stated that police did not ask him 

anything about the occurrence and that is why he did not state before the 

police that he had seen the accused riding over his victim sister and was 

having sexual intercourse with her.  

15. Now, I take up the evidence of PW2, Sri Milan Gowala, who is a 

line Chowkider. He stated in his evidence that on the day of occurrence at 

about 6 pm, Bimala Lohar (PW3) had come to his house and reported 

him that an attempt to rape was made upon the victim girl by the 

accused. Accordingly, he reported the matter to their Manager, who asked 

them to file a case before Police.  

16. During cross examination, PW2 stated that he has no knowledge 

about the authenticity of the occurrence. Apparently, PW2 is a reported 

witness of the occurrence but corroborates the claim of PW3.  

17. The next prosecution witness examined is Smt. Rosaliya Bara, as 

PW6, who is a member of Child Welfare Committee. She stated in her 

evidence that the grandmother(PW3) of the victim brought the victim 

girl(PW4) to their office and she was called by the Manager of the 

garden. The victimPW4) told her that the accused had attempted to 

commit rape upon her by removing her pants, but at that time, her 

brother arrived there and for that matter, the accused could not commit 

rape upon her. Accordingly, she along with others brought the victim girl 

to the police station. 

18.  In the cross-examination, PW6 stated that she did not ask the 

victim girl about the occurrence and it was Bimala, the 

grandmother(PW3) of the victim, who told her about the occurrence. It 

appears that PW6 is a reported witness of the occurrence.  

19. PW7 Smti Mofida Begum is also, a member of Child Welfare 

Committee, whose evidence is similar to that of PW6. She stated in her 
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evidence that the victim girl(PW4) told them that one boy had sexually 

assaulted her and thereafter, they brought the victim to the police station. 

20. During cross examination, PW7 stated that she personally asked 

the victim girl(PW4) about the occurrence and PW4 told her that one boy 

had sexually assaulted her. Apparently, PW7 is also, a reported witness of 

the occurrence.  

21. The last witness to be examined by the prosecution is the police 

Investigating Officer S.I. Suraj Terong, who spoke about various steps 

taken in the investigation of the case. He did not seize any article. He 

proved the sketch map vide Ext.5 and the charge-sheet submitted against 

the accused vide Ext.6.  

22. In the cross-examination, I.O. stated that he took the charge of 

investigation of the case on 11/06/2019 at about 11.05 am. The 

grandmother(PW3) of the victim had lodged the ejahar and the allegation 

in the ejahar against the accused was that he attempted to commit rape 

upon the victim. The I.O.  stated that as per the Ext.5, he has shown in 

the place of occurrence as the house of Bimala Lohar(PW3). He also 

stated that he has not specified the exact place of occurrence in the 

house of Bimala Lohar in Ext.5.  He has not seized the wearing apparels 

of the victim girl as well as, the clothes of the accused. The I.O. stated 

that he was in civil dress, while recording the statement of the 

victim(PW4) and he did not forward the victim girl to the CWC, Tinsukia.  

23.  On scrupulous perusal of prosecution evidences, I find that the 

case of the prosecution rests heavily on the testimony of PW4 and 5 as 

well as, PW3. All of them are related to each other. Since the occurrence 

took place in the house of PW3, it is not expected that there can be any 

independent witness of the occurrence, who could support their version. 

However, PW2 lends support to the version of PW3, who reported the 

incident to him immediately after the happening of the incident. Further, 
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the evidence of PW6 and 7 are of official in nature, who were members 

of local child welfare committee. 

24. The evidence of PW3 shows that she was absent at the place of 

occurrence at its relevant time. But when reported of the incident, she 

informed to PW2 and then, to the police to set the law in motion. It is 

settled law that in the cases of sexual offence, the testimony of the victim 

is sufficient to record a conviction order against the accused. If there is 

corroboration of testimony of the victim, it would be more easy to find 

out the real truth of the occurrence. 

25. Here in this case, the evidence of PW5 is available to lend support 

to the version of PW4, the victim girl. So far as the age of PW4 is 

concerned, the prosecution failed to prove any age certificate of PW4. 

However, PW3 stated that the age of the victim was ten years at the 

relevant time of occurrence. On the other hand, the medical evidence 

shows that the age of PW4 would be between 10 to 11 years as per 

radiological examination. Thus, there is consistency between oral 

evidence of PW3, who is the grand-mother of PW4 with medical 

evidence.  In the light of above evidence, the age of PW4 is held as 10 

years at the time of occurrence. Both the testimony shows that PW4 is 

below 18 years of age. Accordingly, PW4 is held as a child within the 

meaning of section 2(d) of POCSO Act.  

26. As regards to offence of aggravated sexual assault, it is defined 

u/s. 3 of POCSO Act which requires penetration to any extent of specified 

organs like penis, to any extent into the vagina, mouth, urethra or anus 

of the child or make the child to do so with him or any other person as 

shown therein into the victim by the accused to constitute the offence. 

Since PW4 is found to be below 12 years of age, the offence u/s. 5(m), 

punishable u/s. 6 of POCSO Act attracts against the accused.  
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27. On perusal of the evidence of PW4, it appears that she was alone 

in her house on the fateful day. The accused is known to PW4 since he is 

her neighbour. Her evidence shows that the accused came in search of 

PW5 into her house, when she was busy in domestic works. Since PW5 

was found absent in the house as stated by PW4, the accused forcibly 

laid her down on the bed and after removing her long pant and ridding 

on her, the accused inserted his penis into her vagina. Apparently, the 

evidence of PW4 implicates the accused for inserting his penis into her 

vagina. But the medical evidence does not lend support to the such 

testimony of PW4. The medical evidence shows that not a single finger 

can be inserted in the vagina of PW4 even as her hymen was absent. 

However, there was redness and mild tenderness seen in her vagina, 

which might be caused by scratching. Even as hymen of PW4 was found 

absent, it is possible that such mild tenderness might be caused by 

disease like; scabies which causes scratching that leads to tenderness 

over her vagina without any recent injury. Hence, medical evidence does 

not lend support to the testimony of PW4, which creates doubt over her 

version. It seems that PW4 gave exaggerated version to the occurrence. 

28. As far as evidence of PW5 is concerned, it appears that he arrived 

at the spot at the relevant time of occurrence. His evidence shows that 

the accused had sexual intercourse with PW4. Having seen him, the 

accused put on his pant and then gave him a slap and left the house. But 

his evidence shows that he saw a yellow colour pant of PW4 was lying on 

the ground, while PW4 discloses that she was wearing a red colour pant. 

There is vast difference between red and yellow colour. Apart from that, it 

appears that PW4 never stated that the accused removed his own pant 

whereas the evidence of PW5 that he saw the accused put on his pant. 

Apparently, there is lack of consistency between the testimony of PW4 

and 5, which leads to create an impression that as if PW5 saw the 

incident and tenders true facts of occurrence and gave a true fact of the 

incident. In the case of PW5, it seems that PW5 exaggerated his version 
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as to the occurrence. To sum up, it appears that there is element of 

exaggeration in the evidence of PW4 and 5 and there is also, lack of 

consistency between them as to the occurrence which leads to create 

doubt over their testimony. Hence, the accused ought to get the benefit 

of doubt.   

                 O   R   D   E   R 

29.  In the result, it is found that the prosecution could not prove its 

case against the accused beyond all reasonable doubt. Accordingly, the 

accused Raj Paharia is held not guilty u/s. 6 of POCSO Act and he is 

acquitted and set at liberty.  However, the accused shall furnish a PR 

bond of Rs.5,000/- u/s. 437-A CrPC.  Forward a copy of judgment to the 

District Magistrate, Tinsukia u/s. 365 CrPC. This court recommends 

payment of monetary compensation to the victim under Assam Victim 

Compensation Scheme by DLSA, Tinsukia.  

30. Given under the hand and seal of this Court on this 26th  day of 

March, 2021.  

Dictated & corrected by me: 

 

 

            (C. Das)  

        Special Judge               Special Judge 
           Tinsukia                    Tinsukia 
 
 

 Transcribed by: 

 H. Baruah, Stenographer II 
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A   P   P   E   N   D   I   X 

 PROSECUTION WITNESSES 

1. PW1  -  Dr. Sonali Chetia … M.O 

2. PW2  - Sri Milan Gowala 

3. PW3  -  Smt. Bimala Lohar … informant 

4. PW4  -  The victim (name withheld) 

5. PW5 -  Sri Dinesh Lohar 

6. PW6 - Smt. Rosaliya Bara 

7. PW7 - Smt. Mofida Begum 

8. PW8 - Sri Suraj Terong ........ I.O. 

 PROSECUTION EXHIBITS 

1.      Ext.1 - Medical report 

2.      Ext.2 - Ejahar 

3.      Ext.3 - Statement of  u/s.164 CrPC of victim  

4.      Ext.4 -  Statement u/s.164 CrPC of Dinesh Lohar 

5.      Ext.5 - Sketch map 

6.      Ext.6 - Charge sheet 

 DEFENCE WITNESS 

  None.  

 

      Special Judge 
                  Tinsukia 


