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IN   THE   COURT  OF  THE  ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA 

 
 

 
District :  Tinsukia 
 
 
Present :   Sri  B.  Sutradhar, AJS,  
        Addl. Sessions Judge-2, 
            (FTC), Tinsukia. 
     

 

       Criminal Revision No. 17(3) of 2020 
       Arising  out  of  C.R Case No. 34c of 2019. 

 
 

Sri Pankaj Yadav, 

S/o. Sri Vijay  Shankar  Yadav, 

R/o. Tingrai  Habi Gaon, 

P.O, P.S  and  District – Tinsukia.  

                                       .............................Petitioner. 

 
           -Versus- 
      
        Sri Brahmananda  Rai, 

                          S/o. Late  Nathuni  Rai, 

                           R/o. Tingrai  Habi Gaon, 

 P.O, P.S  and  District – Tinsukia.   

                            ...................................Respondent.                    

 

 Appeared:- 

  Sri K. Agarwal  &  Smt.  N. Bose. 

  Advocates................................For the Petitioner. 

  Sri R.  Sah, 

  Advocate............................. For the Respondent.  

 

            Date of Argument      :  20.03.2021. 

            Date of Judgment      :  24.03.2021 
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J   U   D   G   M   E   N   T 

 

1.                  The  instant  revision  has  been emerged  against  the impugned 

order dated 28-02-2020 passed by the Ld. Additional Chief Judicial 

Magistrate, Tinsukia in C.R Case no. 34c/2019 whereby  the  Ld. Court on  

the  date  taken  cognizance  of  offence  against  the  accused persons 

under  section  352/447/506/34 of IPC. 

 
2.                 The  brief  fact of  the case  is  that  the petitioner   filed  a  

petition dated 13-05-2019 before  the  Court  that the  accused persons are 

the resident  of  the same locality and  he  and  his  brother  owned  their  

land  and  house  at  Tingrai  Habi  Gaon,  under P.S  &  District Tinsukia  and  

there  is  also  an approaching  passage  from  their  own  land  towards  

main  road  at  the   above  address. On 23.04.2019  at  about  4 PM,  while  

Sadanand  Rai  being  the  victim  and  witness  no. 2 in  the  case fillng  his  

passage/private Road by  soil at  Tingrai  Habi  Gaon,  under P.S  &  District 

Tinsukia,  all  of  sudden  the  accused persons  trespassed  in  the  boundary  

of  the  complainant and his  brother  and  wrongfully  restrained Sadanand  

Rai  and  the  accused persons  by  holding  Kuthar and  dao in  their  hands  

threatened  to  kill him and  threatened to  meet with dire  consequences and  

abused Sadanand  Rai  with  filthy language. 

 
3.                 Being  highly   aggrieved   and  dissatisfied with the impugned 

order, the revision  petitioner,  namely, Sri Pankaj Yadav among other  things   

has drawn the attention to set  aside the impugned  order  28-02-2020 on 

the  following  among other grounds (a) That the impugned  order  dated  

28-02-2020 passed by the Learned  Court  below  suffer  from  irregularity  

and  propriety  and  being  passed  mechanically  without  appreciating  the  

material  on  record  in  its proper  prospective,  in  that  view  of  matter  the  

impugned  order  dated  28-02-2020  is  liable  to be set  aside. (b) That  it  

is  not  a  fit  case  for  taking  cognizance  of  offence  under  section  

352/447/506/34 of IPC  against  the  accused  persons  and  issuing  process  

in  the  form  of  summon  to  the  accused. (c) That  the  order  of  the 

Learned  Trial  Court  is  improper,  erroneous  and  otherwise  bad  in  law.  

As  such,  the  impugned  order   to  be  set  aside. (d) That  the  learned  
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Court  below  did  not  appreciate  the  fact  that the  petition  was  filed  

under  Section  156(3)  of  the  IPC  and  the  prayer  was  only  for  directing  

to  the  Officer-in-charge  of  Tinsukia P.S  to  register  a  case  and  to  

investigate  the  matter. (e) That  there  is  no prima-facie case  against  the  

accused. (f) That  the  statement  of  the  complainant  and  the  witnesses  

failed  to  establish  any  prima  facie  case. (g) That  the  Learned  Trial  

Court  could  not  appreciate  the  fact  that  there  is  sharp  and  glaring  

contradictions  in  what  has  been  alleged  in  the  petition  dated  13-05-

2019  and  statement  of  the  complainant  and  witnesses. The  petition  at  

no  point  revel  that  the  complainant  and  the  witness No. 3  Bishal  Dey  

were  present  at  the  time  of  alleged  incident   and  their  statement  

before  the  Learned  Trial  Court   is  opposite  to  what  has  been  alleged  

in  the  said  petition. (h) That  the  respondent  has  filed  the  petition  

under  section  156(3)  of  the  Cr.P.C  by  making    a  concocted  story  just  

to  get  wrongful  gain  from  the  accused persons and  just  to  harass  

them  mentally and physically. (i)  That  the  respondent’s  petition  dated  

13-05-2019  on  which  the impugned  order  under  challenge  was  passed  

goes  to  reveal  that  at  the  very  outset  the  respondent  lodged  written  

ejahar  on  23-04-2019  against  the  present  petitioner  and  others  for  the  

same  alleged  occurrence  in  hand  before  the  officer-in-charge,  Tinsukia  

police  station  which  is  still  pending  before  the  police  for  disposal  and  

the  police  has  not  yet  submitted  its  charge-sheet or  final  report  

whatsoever. Under  the  circumstances  the  learned  lower  court  has  no   

Jurisdiction  to  try  the  case  in  hand  hence  the  entire  proceeding  of  

the  learned  court  below  is  liable  to  be  vitiated  for  want  of  Jurisdiction  

under  the  law. Moreover  since  the  charge-sheet  or  final  report  is  

pending,  the  Learned  Lower  court  is  not  empowered  to  take  

cognizance  of  offence  by  exercising  powers  under  section  190 Cr.P.C  or  

any  other  provision  of  the  code  of  criminal  procedure  the  object  

behind  is  to  avoid  contradictory  finding  between  the  two . In  view  the  

impugned  order  being  bad  in  law  is  liable  to  be  set  aside. (j) That  

the  learned  Court  below  has  initiated  the proceeding  and  taken  

cognizance  of  the  offence  only  on  the  basis  of  the  said  petition  dated 

13-05-2019  filed  by  the  respondent  under  section 156(3) of  Cr.P.C. 



4 

praying  merely  to  direct  the  Officer-in-Charge,  Tinsukia  P.S  to  register  

a  case  and  investigate  the  matter.  There was  no prayer  for  taking  

cognizance  of  the  circumstances, the  learned  court  below  by  taking  

cognizance  of  the  offences  acted   without  jurisdiction.  The  said  section  

156(3) of  Cr.P.C  empowers  the  learned  Magistrate  only  to  order  

investigation. In  view  the   impugned  order  being  bad  in  law is  liable  to  

be  set  aside. (k) That  it  is  submitted  that  the  petitioner  came  to  know  

about  the  said  complain  case  no. 34c/2019 only  after  receiving  summon  

sometimes  in  the  second  week  of  month  of  March  2020  and  applied  

for  certified  copy  of  the  said  petition  dated  13-05-2019,  orders  and  

other  documents  on  16-03-2020  and  the  date  fixed  for  notifying  the  

requisite  number  of  stamp  and  folio  was  05-06-2020. However  due  to  

lock  down  he  is  able  to  supply  the  requisite   number  of stamp  and  

folio  and  collect  certified  copy   the  only  on 29.06.2020  through  his  

advocate.  It  is  further  submitted  that  the petitioner  is  unable  to  file  

this  revision  petition  earlier  due  to  continuous  lock  down    and   

restricted  court  work  due  to pandemic  arises  out  of  COVIDE-19  virus  

and  prayed  the  Court  to  condone  the  delay  in  filing  the  petition.   

 

4.                 The  Revision petitioner  further  prayed  for   calling  the  records  

of  C.R  Case  no. 34c/2019 from  the  Court  of  Additional  Chief  Judicial  

Magistrate,  Tinsukia and prayed  for  set  aside and quashing of the  order  

dated  28-02-2020 and also  prayed  for  issuing  notice upon  the  

respondent and  further  prayed  for staying  the  proceeding  of  C.R  Case  

no. 34c/2019. 

 
5.                  Under  the above  grounds,  the  Revisionist  prayed for setting  

aside  the order dated 28-02-2020 and prayed  for   calling  the  records  of  

C.R  Case  no. 34c/2019 from  the  Court  of  Additional  Chief  Judicial  

Magistrate,  Tinsukia and also  prayed  for  issuing  notice upon  the  

respondent and  further  prayed  for staying  the  proceeding  of  C.R  Case  

no. 34c/2019.  

 

6.                    The Opp. Party  appeared  and  contested the  revision.  
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7.                  I have   heard  the   arguments  of  both  sides  at  length and 

also deciphered the materials on record, especially the C.R  Case  no. 

34c/2019   for an appropriate adjudication and conclusion of the instant 

revision. 

 
8.                POINTS  FOR  DETERMINAION:- 

 
(i) Whether  the  order  dated 28-02-2020 is liable to be set aside    

and quashed or  not? 

 
DISCUSSION, DECISION & REASONS THEREOF : 

 

9.                    The  L.C.R  was  called  for  and  the  same  has  been  

submitted.  Perused  the  order dated  28-02-2020.  The  vital part of  

the  order  dated 28-02-2020 passed  by  the  Court  below  is  as  

follows :- 

 

 
  28-02-2020    Complainant  is  present through  engaged            

advocate.  

                                   Heard. Perused  CR. 

                                    Considering  the  complaint  petition  and  the  

statement  of  the  complainant  and  the  witnesses,  I  am  

of  the  considered  opinion  that  a  prima-facie  case  is  

made  out  against  the  accused  persons  under  section 

352/506/447/34 of  IPC. Hence,  cognizance  is  taken  

under  section  352/506/447/34 of  IPC  against  all the  

accused persons. 

                                   Issue  summons  to  the  accused. 

                                   Complainant  is  to  take  steps.   

                                   Fix – 31.03.2020  for  appearance. 

 

                      Sd/-   

                                             Additional Chief  Judicial  
                                                         Magistrate, Tinsukia. 
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10.               On perusal  of  the  said order  it  appears  that vide order  dated 

28-02-2020, the  Ld.  Addl.  Chief  Judicial  Magistrate,  Tinsukia  has  taken  

cognizance  against  the  accused on  the  basis  of  the  complaint petition 

and  the  statements  of  the  witnesses. L.C.R  was  called  for  and  the  

same has  been  submitted.  The  petition  which  was  numbered  as  C.R  

case  no. 34c/2020 is  the  base  on  which  the  Ld. Court below  took  

cognizance  against  the  Revisionist. It  appears  that  said  petition  was  

filed  U/s. 156(3) Cr.P.C  and  in  the  prayer part of the  said petition,  the  

complainant  prayed  that   “As  your honour  would  be  pleased  to  

direct  the O.C,  Tinsukia  to  register a  case  and  investigate the  

matter  or  your  honour  may  be  pleased to pass  such  necessary  

order as  your  honour deem  fit  and proper  in  the  eye  of law  so  

that  the  complainant  and  the  victim  could get  justice  from  this  

Court”.  

 
11.               The  Ld.  Advocate  appeared  for  the  Revisionist  in his  

argument  submitted  that  the  court  below erred  in    law  while  taking  

cognizance  on  the  ground  that  the  complainant  approached  the  court  

U/s. 156(3) Cr.P.C  which  does  not  empowers  a   Magistrate to  take  

cognizance and he is under  obligation of law to send  the  petition  to  the  

concerned  police  station  for  registration of  a  case.  The  Ld.  Advocate for  

the  Revisionist  also  submitted  that U/s. 156(3) Cr.P.C   only empowers  a  

Magistrate  to   direct a police for  registration of  a  case and investigation. It 

is further  submitted  that  when  a  person  comes  before  a  court  with  a 

prayer U/s. 156(3) Cr.P.C    to  register  a  case  by  police and  if  the  case is  

registered  in  a police  station  it  becomes  a  G.R  case where State  

becomes  a  party  and  the  expenses  of  the  cases  are  borne   by  State  

and  when  a  person  comes  before a  court U/s. 200 Cr.P.C with a  

complaint  petition,  the  complainant   and  the  accused  becomes  parties  

of  the  case  and  the  expenses are  to  be  borne  by  the  complainant. He  

further  submitted  that  a  Court  cannot  compel  a  person  to  enter  into  

a  dispute  where  he has  not made  such prayer  and in  this  case 

complainant just  came  before  the  Court  for  a  direction  for  registration  

of  a case  and in  that  case,  taking  cognizance  by  the Magistrate compels  
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the complainant  to  enter  into  a  dispute  and  the  same  is not  mandate 

U/s. 156(3) Cr.P.C. There  is  also  another  argument  that  if  anybody  went  

to police  station  with  an  FIR  and  the  O.C  refused  to  register  a  case, 

the  further  recourse  is U/s. 154(2) Cr.P.C to approach the  Superintendent  

of police  and  without  complying  this  provision, when  a person  come U/s. 

156(3) Cr.P.C,  the  Magistrate can  only  direct  the O.C  for  registration  of  

a  case.  

   
12.               The  Ld. Advocate of  the  Revisionist has  submitted  Judgment  of  

Hon’ble Allahabad  High  Court (Smt.  Santosh  Kumari  Vs. State  of  

U.P, 2007 CrlJ 3869(3873) 2007(3) ALJ 81(All)  stating  that  the  said  

Judgment  is  similar  with  the  fact  in hand  and  Magistrate have no power  

to  covert an  application U/s. 156(3) Cr.P.C   into a complaint  against the  

wishes  of  the  victim.  

 
13.               The  Ld. Advocate  for  the  revisionist  cited the  following  

Judgments – (i)  Smt.  Santosh  Kumari  Vs.  State  of  U.P. 1st  June,  

2007  of  Hon’ble  Allahabad High  Court, 2007 CrlJ 3869(3873) 

2007(3) ALJ 81(All)  and (ii)  Hari  Krishna  Das  Gupta  Vs.  State  of  

U.P, 2007  CrlJ(NOC 408) 2007(3) ALJ  298(AM).  Relying  on  the  

Judgment  of  Smt.  Santosh  Kumari  Vs.  State  of  UP,  the  Ld.  

Advocate  of  the  Revisionist   submitted  that  the  scope  of  section  

156(3)Cr.P.C speaks  responsibility  of  the  Magistrate  to  direct  the  police  

to  follow  the   mandate  of  law.  When  a  Magistrate  is  approached  by  

an  aggrieved  person with  the  prayer    that  the  police    has  refused  to  

register  a  case  of  cognizable  offence,  the  Magistrate  is  required  to  

look  into  such  prayer   only  to  determine  as  to  whether   any  

cognizable  offence  is  disclose  thereby  or  not  and if  it  does,  then  he  

has  no  option  but  to  direct  the  police  to  register   the  FIR  and  

investigate  the  offence.  That  a  Magistrate  has  no  power  to  convert  an  

application  U/s. 156(3) Cr.P.C  into  a  complaint  against  the  wishes  of  

victim. If  the  complaint  is  filed  then  the  Magistrate  can  take  

cognizance  and  in  the  said  section  it  is  not  provided  that  the  

Magistrate convert suo  moto an application  for  registration  of  FIR U/s. 

156(3) Cr.P.C.  as  a complaint  when no  such    prayer  is  made  by the  
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aggrieved  person  informing   his  application  as  a  complaint. 

 
14.               Thus,  the  Magistrate  by  not  directing  investigation  to  be  

conducted  by  police  commits  illegality  and  totally   miscarriage  of  

justice.  

 
15.               Relying  on  the  Judgment  of    Hari  Krishna  Das  Gupta  &  

Otheres,  the  Ld.  Advocate  for   revisionist   further  submitted  that  the  

court  cannot  suo  moto  convert  any  application  under  chapter XII  for  

getting  registered  at  a pre- cognizance  stage  into  a  complaint. That  

once a  cognizable  offence  is  disclosed  U/s. 156(3)Cr.P.C,  the  Magistrate  

cannot  refuse  to  direct  police  to  register  the  FIR  as  it  is  the  duty  of  

the Magistrate  to  get  the  law  observed  by  the police. 

 
16.               The  Ld.  Advocate  appeared  for  the  respondent  submitted  that  

in  the petition of  the  complainant,  specifically  on  the  prayer partition, 

the  complainant  prayed  to  the  court   to  direct  the   O.C  of  Tinsukia  

P.S. to register  a  case  and investigate  the  matter  or  may  be pleased  to 

pass  such  necessary  order   as  the  Court  deem  fit  and  proper  to  get  

justice  by  the victim  and  as  such,  cognizance taken  by  Ld.  Magistrate is  

not  bad  in  law  and  the  revision  is  devoid  of  merit.  

 
17.               I have  gone  through  the  revision  petition,  carefully  heard  the  

arguments  of  both  sides, gone  through  the  Lower  Court’s  record  and  

also  the  judgments  of  the  Hon’ble  Higher  Court  submitted  in  this  

revision.  On  careful  scrutiny  of  the  petition   which  was  registered  as  

C.R  case  no. 34c of  2019  which  is  the  base  of  this revision  petition,  it  

appears  that  said  petition  was  filed U/s. 156(3)Cr.P.C with  Bold  letters  

and in the   complaint  petition,  the  complaint/petitioner  clearly  stated  

that  he  lodged  an  FIR  before  Tinsukia  P.S, police  issued  one  copy  of  

ejahar  duly  signed  and  sealed  by  the  P.S.  but  the  police  did  not   visit  

the  P.O.  Thereafter,  the  complainant  approached  the police  station   but  

no  satisfactory  answer  was  given  by  the  police.  On 02.05.19, police  

visited  the house  of  the complainant  and  on  asking  by  the  complainant 

where  was  his  ejahar,  then  the  officer  told  him  that  they  misplaced  

the  ejahar of  the  complainant  and  as  such,  they  could  not  register  the  
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ejahar  and   they  insisted  to  give  another  ejahar   on  new  date  which  

the  complainant  did  not  accept  and  having  no  option,  the  complainant  

knocked  the  door  of  the  court  to  direct  the  O.C,  Tinsukia  P.S  to  

register  a  case  and  investigate. 

 
18.              The  plain  reading  of  this  petition  clearly  speaks  that  the  

complainant had  intent  to  register  this petition  before  Tinsukia  Police  

Station  and  accordingly,  this  petition  U/s. 156(3)Cr.P.C  was  filed  before  

the  Court. Though  the  prayer  portion  of  this  petition  indicates  that  

there  was  another  prayer  before  this  court  to  pass  such  necessary  

order  as  the  court  deem  fit  and  proper and  the  same  is  not  found  

justifiable  to  hold   that  the  said  petition  was  filed  with  an  intent  to  

register  a  complaint  case  and  to  take  cognizance  by  the  court. The  

Judgments  cited  above  also   leads  to  the  conclusion  that  when  a  

petition  U/s. 156(3) Cr.P.C  is  submitted  before  a  Magistrate,  the  power  

of  the  Magistrate  is  limited  to  the extent to  direct  the  O.C  of  the  

concerned  P.S  to  register   a  case  and  start  investigation.  When  there  

is  no  specific  prayer  before  a  Court  to  take  cognizance  against  any 

person,  the  mere  petition  U/s. 156(3)Cr.P.C  is  not  found  sufficient  to     

take  cognizance.  In this petition  of  the  complaint/petitioner  there  is  no  

prayer  before  the  Court  to    take  cognizance    against  the  accused  

person and  the  statements  made  in  the petition  also  does  not  leads  to  

the  conclusion  that  this  is  a  complaint  petition to  sufficiently  empower  

a  Magistrate to  take  cognizance. 

 
19.               Keeping  in  view  the  entire  discussion,  submissions   of  both  

sides and  keeping  in  mind  the provisions  of  law  and  the  findings  of  

the Hon’ble  Higher  Courts,  as  mentioned  above,  submitted  by  the  

Revisionist  in  this  case,  it  clearly  leads  to  the  conclusion  that  the  

order  dated 28/02/2020  is  bad  in  law,  not  in compliance  within  the  

mandate  of  Sec. 156(3)Cr.P.C  and  needs  interference  of  this  court.  

 
20.               In the  result, the revision petition is  allowed by setting aside the 

impugned order dated 28-02-2020 with regard to the cognizance  of  offence  

against the  accused  persons under  section 352/447/506/34 IPC  in C.R 



10 

Case no. 34c/2019. 

 
21.               There  is  no  order  as  to  cost. 

 
22.               Send back  the  original Case  Record  being  no. C.R Case no. 

34c/2019 along with  a  copy of  this  order to  the Court  of Ld. Addl. Chief 

Judicial Magistrate, Tinsukia. 

 
23.              As such, the revision petition is disposed of on contest.  

 

24.              Given under my hand and seal of this Court on the  24th day of 

March, 2021. 

 
 

 

        Dictated and corrected by me: 

 

 

    (B. Sutradhar)                                                  (B. Sutradhar)  
Addl. Sessions Judge-2                                     Addl. Sessions Judge-2 
   (FTC), Tinsukia.                                                 (FTC), Tinsukia 

 

  

 

 

 

 

 

 


