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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M): 
MARGHERITA, TINSUKIA 

 

Present:  Smti. Sushmita Borpujari, AJS. 
Sub-Divisional Judicial Magistrate (M) 
Margherita. 

 

G.R. C A S E   NO. 845/14 

U/S  379 I.P.C 

State 

  Vs. 
 
     Sri Durlove Hazarika @ Dol.................Accused. 

 

 

Learned Advocate for Prosecution  : Sri Bappa Purkayastha(Assistant P.P) 

Learned Counsel for Defence  : Mrs. Juri Gogoi Kaur. 

 
 
 

Evidence Recorded on  :  21-11-2015; 10-10-2017; 

   09-03-2018; 12-12-2018;  

   22-04-2019; 21-08-2019 

   & 05-03-2021. 

Accused Examined  : 05-03-2021. 

Argument Heard on  : 05-03-2021. 

Judgement delivered on : 16-03-2021. 

    JUDGEMENT 

PROSECUTION CASE IN BRIEF:  

 

1. The concise fact of the prosecution case is that on 19-11-2014 the 

informant Sri Rupam Basumatary lodged an ejahar before Officer-in-charge, 

Margherita P.S to the effect that on the same day i.e. on 19-11-2014 at about 
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 6:00 p.m his motorcycle bearing registration No. AS-28-4972 has been stolen 

from the parking side of SBI and  thus he filed this case.  

2. On receipt of the ejahar the Officer-in-charge, Margherita police station 

registered the case as Margherita P.S Case No. 292/2014 u/s 379 IPC and 

endorsed A.S.I.Sri Ghanashyam Hazarika with the investigation. In the course of 

investigation, the investigating officer visited the place of occurrence, recorded 

the statement of the witnesses, prepared sketch map, seized the motorcycle and 

the accused person was arrested and forwarded him to the court. On the 

conclusion of investigation, police filed charge-sheet U/S 379 I.P.C. on 19-03-

2015 against the accused person Sri Durlove Hazarika @ Dol. 

3. On receiving the case for disposal, summon was issued to the accused 

person.  On appearance of the accused person, copies of the relevant document 

was furnished to the accused person  in compliance with S.207 Cr.P.C. After 

consideration of charge, charge u/s 379 of IPC was framed in writing and read 

over and explained to the accused person, to which he abjured the guilt and 

claimed to be tried. 

 

4. POINTS FOR DETERMINATION: 

 

Whether the accused person Sri Durlove Hazarika @ Dol on 19-11-2014 

at about 6:00 p.m at parking place of SBI, Margherita had committed theft of 

motorcycle bearing registration No. AS-28-4972 which was dishonestly removed 

and thereafter taken without the consent of the informant Sri Rupam Basumatary 

and out of his possession and thereby the accused committed an offence u/s 379 

of IPC? 

 

5. During trial prosecution examined as many as 7 (seven) witnesses and  

the prosecution exhibited 3 (three) documents only (shown in annexure 

appended Herein below). The defence have fully utilised the opportunity to cross 

examine the prosecution witnesses. After closure of the prosecution evidence, 

the incriminating materials appearing in the prosecution evidence has been  put 

to the explanation of the accused person U/S.313 Cr.P.C. and the accused person 

was of complete denial and claimed innocence and stated that he went by riding 

a different bike and the bike which was at the vehicle(gari), he does not know 

anything about it. The accused further denied that he was caught red handed  
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and stated that the police took him away. The defence side have declined to 

adduce any evidence in defence. After closure of evidence, I have heard the final 

arguments of the learned advocates of both the sides and thereupon have 

reached the following decision. 

DISCUSSION, DECISION AND REASONS THEREOF : 

6.  Taking into consideration the entire materials on record, starting with the  

Ext.1  ejahar , it is a detailed piece of information  and there is no delay in 

lodging the Ext.1.  

7.  Considering the testimonial evidence of PW-4 Sri Rupam Basumatary, the 

informant deposed that in the year 2014 he was working at SBI, Margherita. On 

the date of occurrence at morning time after parking his motorcycle (pulsor-150 

red colour) at the parking place of SBI, Margherita Branch, he went to office. 

After returning from office at evening time he did not see his motorcycle at that 

place. Immediately, he went to the police station and lodged the ejahar.He 

exhibited the ejahar as Ext.2 and Ext.2(1)as his signature. After a week the 

police from Pengeree Police station informed over phone that his stolen bike was 

recovered. Thereafter, he took zimma of the said stolen bike. Police also seized 

the documents of the said stolen bike. Ext.3 is the seizure list and Ext.3(1) is his 

signature. 

8.  During cross examination he admitted that he did not see that who had 

stolen the bike. 

9. Thus the informant PW-4 could not establish the identity of the accused 

in connection of the alleged incident . He could testify the circumstances in which 

his motor cycle was kept before the occurrence of the incident. 

10.  The PW-4’s testimonial evidence proves him to be rightful owner and his 

conduct of immediately lodging the ejahar shows his rightful action as a owner of 

the motorcycle when it went missing from the place of parking. 

11. Considering the testimonial evidence of PW-1, Sri Gautam Gogoi deposed 

that he knows the informant as well as the accused person. On 05-10-2014 he 

along with some other persons were sitting at the Naga Pathar Tiniali and at that 

time, one tea leaf driver told us that Dol lifted one bike his vehicle. Then they 
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 saw the bike and informed the matter to the police. Thereafter, police came and 

took the bike along with the person to the police station. Police prepared a 

seizure list and took my signature. Ext.1 is the said seizure list and Ext.1(1) is my 

signature.  

12.  During cross examination he stated that he signed Ext.1(1) at the police 

station. He admtited that the police did not read over the Ext.1 to him. He does 

not know who is the owner of the stolen motorcycle.  

13. Although the PW-1 testified that the driver of the tea leaf carrying vehicle 

driver told them that Dol(the accused) lifted one bike in his vehicle but that fact 

has to be corroborated by the said tea leaf carrying vehicle driver and from the 

consideration of evidence prosecution witnesses, the PW-3 Sri Khagen Sonowal 

appears to be driving one small tea leaf carrier vehicle but the PW-3 did not 

whisper any word as to the involvement of the accused person in the alleged 

incident  and thus there is inconsistency amongst the testimonial evidence of the 

prosecution witnesses which weakens the prosecution case and further the PW-1 

also did not witnessed the moving of the vehicle by the accused. 

14. The PW-1 failed to prove the seizure made by Ext.1 seizure list to be a 

proper one as during his cross-examination the PW-1 stated that police did not 

read over the Ext.1 to him. Thus negating his knowledge as to the contents of 

the Ext.1 seizure list. 

15. Considering the testimonial evidence of PW-2, Sri Jintu Mauth deposed 

that he does not know the informant, but he know the accused by face. The 

incident took place in the year, 2014 and one evening some boys of their village 

caught a person along with a stolen red-pulsar bike with sticker on it of the SBI 

in front of his shop. Among the boys who caught the thief was Biplob. The thief 

was taken to the P.S. On the following day police came and asked him about the 

facts of the case.  

16. During cross examination he stated that he does not know the owner of 

the bike. He cannot recollect the names of the boys, except Biplob, who caught 

the accused.  

17. Thus the PW-2 could not improve the prosecution case any further as the 

PW-2 in his examination in chief stated that a person was caught and he did not 
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 name the said person to be the accused present in the court and thereafter 

during his cross-examination stated that the accused was caught . Thus, there 

appears inconsistency in his testimonial evidence and also he did not witnessed 

the moving of the said motor cycle at the time of the occurrence. 

18.  Considering the testimonial evidence of PW-3, Sri Khagen Sonowal 

deposed that he does not know the informant and the accused person.  About 4 

years ago, one night at about 9:00 p.m the police of Pengaree P.S recovered a 

bike at Inthem Nagapathar. The bike was being stopped by the youths of their 

village before police recovered it. When he had arrived at the place of occurrence 

with his small tea leave carrier vehicle police asked him to help them to drop the 

motorcycle at the P.S. Accordingly, he dropped the motorcycle at the P.S. He 

cannot recollect now about the make and type of the motorcycle.His cross-

examination was declined. 

19. The PW-3 is an witness of the place where the said motorcycle was 

recovered. Apart from the fact of testifying that the said motorcycle was 

recovered at Inthem Nagapathar, he could not improve the prosecution case as 

he failed to establish the identity of the accused in connection with the alleged 

incident.  

20.  Considering the testimonial evidence of PW-5, Sri Siba Singh, PW-6 Sri 

Budheswar Mech and  PW-7 Sri Golap Konwar deposed that they do not know 

anything about the occurrence. PW-5 signed seizure list Ext.3 on the instruction 

of the Manager. Ext.3(1) is the signature of PW-5. 

21. As the witnesses of facts could not establish the prosecution case thus 

non examination of investigating officer who is a official witness of law and who 

is to support the evidence already established by the witnesses of facts but as 

the witnesses of facts are found shaken and could not improve the prosecution 

case thus the non-examination of the investigating officer is non vital to the 

merits of the case. 

22. The accused person was of complete denial in his explanation U/S.313 

Cr.P.C. and stated that he went by riding a different bike and the bike which was 

at the vehicle(gari), he does not know anything about it. The accused further 

denied that he was caught red handed and stated that the police took him away. 
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23. From the consideration of the evidences on record discussed above the 

informant has acted rightfully as any lawful owner would act by lodging an ejahar 

about the theft of the motorcycle immediately on knowing that it was missing 

from the place of parking and the said motorcycle was given zimma  accordingly 

to the informant by interim zimma order dated 16.03.2015 and the fact of 

ownership is also not proved otherwise.Also the consideration of the DTO report 

which is present in the case record and which is taken into consideration by 

virtue of s294 Cr.P.C the fact that informant is the owner is further fortified. 

Thus, the ownership of the said motorcycle is ascertained and thus the interim 

zimma is made absolute. 

24.  In the first place burden lies on the prosecution to prove its case beyond 

reasonable doubt but the prosecution witnesses has failed to establish in the first 

place that it was the accused person being the writer of the offence beyond 

reasonable doubt . 

25.   Intending to take dishonestly any movable property and moves 

the property 

 From above discussion it is not proved by the prosecution that the 

accused person with dishonest intention moved the said motorcycle . 

Out of the possession and without consent 

Although it is proved by the prosecution that the said motorcycle 

belonged to the informant but in the failure of the other ingredients of the 

offence to be proved this also does not alone implicate the accused person. 

26.  Considering the entire gamut of facts i am of the opinion that the 

prosecution has failed to prove its case beyond reasonable doubt and the benefit 

of doubt is given to the accused person. Thus, the accused person Sri Durlove 

Hazarika@ Dol is held not guilty of the offence theft  U/S.379 of The Indian Penal 

Code .  

O R D E R 

27. In the light of the above discussion and decision, I hereby acquit the 

accused person Sri Durlove Hazarika @ Dol under section 379 of The Indian 

Penal Code .  

28. The accused person Sri Durlove Hazarika @ Dol is acquitted and set at 

liberty forthwith. The bail bond of the accused person is extended for a further 

period of 6 (six) months from today as per provision of Section 437 A , Cr.P.C. 
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29. The  interim zimma order dated 16.03.2015 as the fact of ownership of 

the informant Sri Rupam Basumatary  is  not proved otherwise. Thus, the 

ownership of the said motorcycle is ascertained and thus the interim zimma in 

favour of the informant Sri Rupam Basumatary is made absolute.  

30.  The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 16th  day of March, 2021 under the 

hand and seal of this court. 

 

 

 

 

 

Typed on my dictation by 

  Sri Akhim Das, Steno 

   and corrected by me.                                                                         

( Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Contd..Appendix 
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APPENDIX 

1. LIST OF PROSECUTION WITNESS: 

PW-1- Sri Gautam Gogoi 

PW-2- Sri Jintu Mauth 

PW-3- Sri Khagen Sonowal 

PW-4- Sri Rupam Basumatary 

PW-5-Sri Siba Singh 

PW-6-Sri Budheswar Mech 

PW-7- Sri Golap Konwar 

 

2. LIST OF PROSECUTION EXHIBITS: 

 

Ext.1 – Seizure list 

Ext.2 – ejahar 

Ext.3- Seizure list 

 

 

 
    3.  LIST OF DEFENCE WITNESS: NIL. 

4.  LIST OF DEFENCE EXHIBITS: NIL. 

5.  LIST OF THE COURT WITNESS:NIL 

 

 

 

 

(Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.                         

 

 


