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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M): 
MARGHERITA,ASSAM. 

 

 

Present:    Smti. Sushmita Borpujari, AJS. 
Sub-Divisional Judicial Magistrate(M), 
Margherita. 

G.R C A S E   NO. 507 of 2017 

U/S.341/352/294/506/34 I.P.C 

State 

Vs. 
 

    Sri Sajal Chakraborty 

Sri Kajal Chakraborty......................Accused. 

 
 

Learned Advocate for Prosecution : Mr. Bappa Purkayastha (Assistant.P.P) 

Learned Advocate for Defence : Mr. Suman Roy. 

   

 
Evidence Recorded on  : 09-04-2018; 31-05-2018; 20-07-2018;  

  07-05-2019 & 07-03-2020. 

Accused Examined on  : 25-02-2021. 
 
Argument Heard on  : 04-03-2021. 

Judgement delivered on : 25-03-2021. 

JUDGEMENT 

PROSECUTION CASE IN BRIEF: 

 

1. The concise fact of the prosecution case is that on 29-08-2017 the 

informant Sri Sanjay Ram lodged an ejahar before the In-charge,  Ledo police 

out post stating inter-alia that on 28-08-2017 at about 9:30 p.m while he was 

going to home by the road of railway colony then accused persons Sri Kajal 

Chakraborty and Sri Sajal Chakraborty  restrained him  near the Namghar  of 
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 railway colony and assaulted him with a bamboo stick and hands & legs. 

Thereafter, he rescued himself by their clutches, but the accused persons 

threatened to kill him and his brothers. Hence, this case.  

 

2.        On receipt of the information, the In-Charge Ledo police outpost vide GD 

No. 570 dated 29-08-2017 forwarded the same to the Officer-in-charge, 

Margherita P.S for registering the case and accordingly the Officer-in-charge, 

Margherita P.S registered the case vide Margherita P.S. Case No. 178/2017 U/S. 

341/325/506/294/34 I.P.C and endorsed S.I. Sri Ghana Kanta Gogoi with the 

investigation. In the course of investigation, the Investigating Officer visited the 

place of occurrence, examined the witnesses, prepared a sketch map, collected 

the medical report of the injured and the accused persons was arrested  and 

allowed bail by police .On the conclusion of investigation, police filed charge-

sheet U/S 341/352/506/294/34 I.P.C. against the accused persons Sri Sajal 

Chakraborty & Sri Kajal Chakraborty. 

3. On receiving the case for disposal, summon was issued to the accused 

persons. On appearance of the accused persons, copy of the relevant documents 

were furnished to the accused persons  in compliance with S.207 Cr.P.C. 

Particulars of offence U/S 341/352/294/506/34 I.P.C were explained  to the 

accused persons to which they abjured the guilt and claimed to be tried. 

 

4. POINTS FOR DETERMINATION: 

POINT FOR DETERMINATION NO.I: 

 Whether the accused persons Sri Sajal Chakraborty  and Sri Kajal 

Chakraborty on 28-08-2017 at about 9:30 p.m  in furtherance of their common 

intention at Ledo railway colony near Namghar wrongfully restrained the 

informant Sri Sanjay Ram and thereby committed an offence punishable u/sec 

341/34 of IPC? 

POINT FOR DETERMINATION NO.II: 

 Whether the accused persons on the same date, time and place in 

furtherance of their common intention assaulted or used criminal force to the 

informant Sri Sanjay Ram otherwise than on grave and sudden provocation given 

by the informant Sri Sanjay Ram and thereby committed an offence punishable 

u/sec 352/34 of IPC? 
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POINT FOR DETERMINATION NO.III: 

 Whether the accused person on the same day, time and place in 

furtherance of their common intention made obscene utterances on the 

informant Sri Sanjay Ram in public place causing annoyance to others and 

thereby committed an offence punishable u/sec 294/34 of IPC ? 

POINT FOR DETERMINATION NO.IV: 

Whether the accused persons on the same day, time and place in 

furtherance of their common intention by threatening the informant Sri Sanjay 

Ram of his life and thereby committed an offence punishable u/sec 506/34 of  

IPC ?  

5. During trial prosecution examined as many as 6 (six) witnesses including 

the Investigating Officer and exhibited 4 (four) documents only (shown in 

annexure appended herein below). The incriminating materials appearing in the 

prosecution evidence have been put to the  explanation of the accused persons 

U/S.313 Cr.P.C and the accused persons were of complete denial and stated that 

it is a false case lodged against them. The defence have fully utilised the 

opportunity to cross examine the prosecution witness. The defence side have 

declined to adduce any evidence in defence. After closure of evidence, I have 

heard the final arguments of both the sides and thereupon have reached the 

following decision on marshalling of evidence on record. 

DISCUSSION, DECISION AND REASONS THEREOF : 

6.  The fact that has emerged from the consideration of evidence on record, 

starting with the ejahar,  Ext.1 it is a concise piece of information.  

7. There is delay in lodging the Ext.1 ejahar  by a day but the reason for 

delay is not mentioned in the Ext.1 ejahar. 

8. The knowledge of the informant PW-1 Sri Sanjay Ram  could not be 

doubted as to the contents of the Ext.1 ejahar  as during his cross-examination 

the PW-1 Sri Sanjay Ram stated that the ejahar was written as per his own 

instruction. 

9.  Now taking into consideration the testimonial evidence of the informant 

PW-1 Sri Sanjay Ram, he deposed that the incident took place one night in the  
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year 2017 at about 10:30 P.M. and in that evening while he was going to home 

the accused persons restrained him in front of Ledo Railway Colony Namghar. 

Between the accused Sri Kajal Chakraborty grabbed him and the other accused 

assaulted him in his stomach. They were fully drunk. He sustained injuries due to 

assault. A hue and cry situation arose and Sri Jayanta Chetia and Sri Santanu 

Bhowmick rescued him and took him to the railway hospital. Thereafter, he 

lodged an ejahar. Ext.1 is the ejahar and Ext.1(1) is his signature. 

10.  During cross examination the PW-1 Sri Sanjay Ram stated that the ejahar 

was written as per his own instruction. Except what he has stated before the 

court no other incident took place. The Ledo out post is at a distance of one k.m 

from the place of occurrence. He have lodged the ejahar on the following day. 

11.  It is further stated by the PW-1 Sri Sanjay Ram  during his cross-

examination  that he did not mention in Ext.1 that he was rescued by Jayanta 

Chetia and Santanu Bhowmick. Now this is a material fact which was well within 

the knowledge of the informant at the time of lodging the Ext.1 ejahar  and thus 

ought have been mentioned by the PW-1 in the Ext.1 ejahar  itself. Further the 

PW-6 S.I. Ghana Kanta Gogoi  have confirmed that this very fact of the PW-1 Sri 

Sanjay Ram  being rescued by Jayanta Chetia and Santanu Bhowmick was not 

stated by the PW-1 before the PW-6 and also that they took him to the 

hospital.Thus, there appears contradiction in the testimonial evidence of the   

PW-1 Sri Sanjay Ram. 

12. The PW-1 Sri Sanjay Ram  further in his cross-examination stated that the 

police recorded his statement after he had lodged the ejahar. It is further stated 

that at the time of occurrence, he was returning from a Sangabadha Club where 

indoor games like carom, ludo, chess, boxing etc are being played. It is also 

stated that nearby Sangabadha Club there are houses of many other persons. 

The railway colony is also adjacent to the club. Many people generally attend the 

club. On the date of occurrence there were few people. There are shops and 

other establishments nearby Sangabadha Club. He cannot say if the Pan shop 

nearby Sangabadha Club remains open till 1:00 P.M. 

13. The  Investigating officer  PW-6 S.I. Ghana Kanta Gogoi  in his cross-

examination has stated that the PW-1 Sri Sanjay Ram  have not stated before  
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him that at the time of occurrence there was crowd of several people at the 

place of occurrence. But for proving the contradiction , the instant question, the 

first and foremost requirement is that, the same ought have been asked to the  

PW-1 Sri Sanjay Ram himself as to whether he have stated the same before the 

Investigating Officer during the recording of his statement U/S.161 Cr.P.C or not 

and then only the question of confirming or contradicting the same from the 

Investigating Officer will arise. In the instant case, the said part which has been 

asked to the Investigating Officer during his cross-examination, as appears from 

the consideration of  testimonial evidence of the PW-1 Sri Sanjay Ram , has not 

been asked before during the cross-examination of PW-1 Sri Sanjay Ram  as to 

whether he stated the same before the Investigating Officer. Thus, the fact as to 

the presence of persons in the place of occurrence at the time of the incident. 

14. The PW-1 Sri Sanjay Ram  further in his cross-examination denied that he 

did not state before the Investigating Officer that the accused persons assaulted 

him and tried to kill . As this part has not been put before the Investigating 

Officer as to whether it was  stated by the PW-1 before the him thus this part 

remains as it is as the PW-1 Sri Sanjay Ram  could not be shaken during his 

cross-examination as to the factum of assault on him by the accused persons. 

15. The PW-1 Sri Sanjay Ram  further in his cross-examination denied that he 

stated before the police that he was given treatment at the instance of police.  

16. The PW-1 Sri Sanjay Ram  further in his cross-examination also denied 

that that he have stated before the Investigating Officer that he was in the club 

along with his friends. 

17. The PW-1 Sri Sanjay Ram  further in his cross-examination Santanu 

Bhowmick is his brother like and they do not have common business. 

18. Thus apart from the fact of being wrongfully restrained on the way and 

the accused persons using criminal force  on the PW-1 Sri Sanjay Ram. Although 

the medical report Ext.2 mentions that no any injury on the person of the injured 

has been found which is also testified by the Medical Officer PW-4 Dr. Pulak Paul  

but for proving the offence U/S.352 IPC what is required to be proved that there 

was an assault or an use of criminal force and it is not required that an injury 

apparent needed to be proved.Also the defence side failed to bring anything on 

record that there was a grave and sudden provocation from the informant . 

Thus, PW-1 Sri Sanjay Ram  could prove that the accused persons restrained him  

 

 

 



P a g e  | 6 

 

Page 6 of 13 
 

on the way and  grabbed him and assaulted and used criminal force on  him in 

his stomach. This fact could not be shaken during the cross-examination of the 

PW-1 Sri Sanjay Ram.  

19. The PW-1 Sri Sanjay Ram however failed to prove  whether any  

utterance of obscene words by the accused persons and also being threatened 

by the accused persons as the PW-1 Sri Sanjay Ram  in his testimonial evidence 

has not made any whisper as to any such obscene utterances being made by the 

accused persons and also of any threat made out by the accused persons on 

him. 

20. Now taking into consideration the testimonial evidence of PW5 Sri 

Santanu Bhomick deposed in his evidence that he knows the informant and 

accused persons. He did not see the occurrence. He heard about the quarrel. 

He(PW-1) did not inform him with whom the quarrel took place. He went with 

him(PW-1) to the police station. His cross examination has been declined by 

defence side. 

21. The PW-5 being a pivotal witness to the prosecution as the PW-1 Sri 

Sanjay Ram  in his testimonial evidence stated that he was rescued by the PW-5 

and Sri Jayanta Chetia but the PW-5 deposed that he did not witnessed the 

incident and he could only state of accompanying the informant to the police 

station. Thus, PW-5 could not be of much help to the prosecution case. 

22.  Now taking into consideration the testimonial evidence of  PW-2, Sri 

Chandu Bhattacharjee deposed that he know the informant and both the accused 

persons Sri Sajal Chakraborty & Sri Kajal Chakraborty. The incident took place in 

the year 2017 and in the relevant night a quarrel took place between the 

accused persons and the informant. At that time, he was returning to home after 

attending a birthday party in the house of his friend. He saw the  incident of his 

own. At the time  of occurrence many people gathered and so he returned. 

23.  During cross examination the PW-2 Sri Chandu Bhattacharjee stated that 

the informant is his friend. At that time he was at a little distance from the place 

of occurrence. 

24. The PW-2 Sri Chandu Bhattacharjee further in his cross-examination 

stated that Near about 20 people gathered at the Place of occurrence. The 

 defence made an effort to shake the credibility of the PW-2 by bringing  in 

contradiction from Investigating Officer but this fact is an answer to the question 
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put by the defence side during cross-examination and it was not testified in his 

examination-in-chief. Thus, the effort of defence side is failed as to demolish the 

fact of gathering of 20 persons as to be seen by the PW-2. 

25.  The PW-2 Sri Chandu Bhattacharjee  further stated that he did not state 

to the police that at the time of occurrence he was returning after attending a 

birthday party. Seeing the gathering he left the place of occurrence. He did not 

state to the police that he had separated the quarrel. Here, the PW-2 appears to 

be shaken as to the fact of his returning after attending a birthday party . Thus, 

considering the fact that PW-2 is found shaken if his cross-examination as a 

whole is taken into consideration , thus the PW-2 could not be relied. 

26.  Now taking into consideration the testimonial evidence of  PW-3, Sri 

Ramdia Arjun deposed that he does not know the informant and know the 

accused persons Sri Sajal Chakraborty & Sri Kajal Chakraborty. The incident took 

place during night time. He was on duty at the relevant time and returned from 

duty at about 10:30 P.M in the night of occurrence. On the following day 

morning he came to know that a quarrel took place nearby their house where the 

accused and some others were engaged. Police took his name and recorded his 

statement. 

27.  During cross examination the PW-3   stated that he has no personal 

knowledge about the quarrel. Thus PW-3 is a hearsay witness and could not 

much improve the prosecution case. 

28.  Taking into consideration the testimonial evidence of PW-4 Dr. Pulak Paul 

deposed in his evidence that on 28-08-2017 he was posted at Ledo Mini PHC as 

M&HO-1 and on that day at about 11:25 a.m he examined one Sanjoy Ram, 

aged 31 years and on examination he found no any injury marks on the person 

of the injured. Ext.2 is the medical report and Ext.2(1) is his signature. 

29.  During cross examination he stated that in Ext.2 police requisition number 

is nil dated 28-08-2017. 

30.  Taking into consideration the testimonial evidence of PW6 SI Ghana 

Kanta Gogoi deposed in his evidence that on 28-08-2017 he was on duty as  

 

 



P a g e  | 8 

 

Page 8 of 13 
 

second I/C at Ledo O.P. On that day the informant Sanjay Ram verbally informed 

about the incident at Ledo OP and GDE entry 658 dated 28-08-2017 was entered 

and in-charge, Ledo OP directed him to take the pre-steps.  On 29-08-2017 the 

informant lodged an ejahar and on receiving the ejahar, the I/C Ledo OP 

forwarded the ejahar to the Margherita P.S and the case was registered as 

Margher No. 178/2017 u/s 341/325/506/294/34 IPC and he was endorsed with 

the investigation and on the same day he recorded statement of the informant at 

the Police station and other witnesses at the place of occurrence, visited the 

place of occurrence, prepared the sketch map. Ext.3 is the sketch map and 

Ext.3(1) is his signature. It is further stated that on making a search for the 

accused persons, but they could not be found and they appeared at the Police 

station as was asked for on 29-08-2017 and the accused persons were 

interrogated, arrested and allowed them to go on bail. It is further stated that he 

collected the medical report of the injured person and after completion of 

investigation, he submitted charge sheet against the accused persons u/s 

341/352/506/294/34 IPC. Ext.4 is the charge sheet and Ext.4(1) is his signature. 

31. During cross examination the PW--6 stated that the reason for delay of 

one day in lodging the ejahar is not mentioned in the ejahar. He has not seized 

any bamboo piece. It is further stated that as per the injury report the victim did 

not sustained any external injury. He went to the place of occurrence on 29-08-

2017 at 10:40 p.m. At the place of occurrence there are one club namely 

Sankabaddha Club, one Namghar and about 30/40 railway quarters. During cross 

he admitted that except PW-3 Sri Ramdiya Arjun, he had not made any other 

person from the railway residence witness in this case. It is also stated that there 

is no requisition number issued while sending the victim for medical examination. 

32. The PW-1 Sri Sanjay Ram’s testimonial evidence has been found cogent 

as he could not be shaken during his cross-examination as to the accused 

persons wrongfully restraining him and using  criminal force to the PW-1 and also 

the effort of the defence side to contradict him by the Investigating Officer is 

also failed as discussed above.  

33. Although the accused persons in their explanation U/S.313 Cr.P.C  was of 

complete denial .But as discussed above the prosecution could establish the fact 

of wrongful restrain and use of criminal force by the accused to the   PW-1 Sri 

Sanjay Ram and thus the prosecution was able to stand on its own legs. The  
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defence side have not adduced any evidence on its side to demolish the evidence 

established by the prosecution. 

 34.IN FURTHERANCE OF COMMON INTENTION 

 The conduct of the accused persons as proved by the prosecution that 

they were together at the time of the alleged incident and also as testified by the 

PW-1 Sri Sanjay Ram  that the accused Sri Kajal Chakraborty  grabbed hi and the 

other accused assaulted him in his stomach shows their meeting of mind and 

they both did overt acts towards the  furtherance of their common intention and 

thus the presence of common intention is proved. 

35. WRONGFUL RESTRAINT 

Wrongful restraint means the keeping a man out of a place where he wishes 

to be, and has a right to be. The slightest unlawful obstruction to the liberty of 

the subject to go, when and where he likes to go, provided he does so in a lawful 

manner, cannot be justified, and is punishable under this section. Section 339 

requires- 

1. Voluntary obstruction of a person 

2. The obstruction must be such as to prevent that person from proceeding 

in any direction in which he has a right to proceed. 

In the instant case the prosecution  could prove beyond reasonable doubt  that 

the PW-1 Sri Sanjay Ram was proceeding on a particular way and he was being 

restrained by the accused persons.  

 Thus, the first point of determination is decided in positive and in favour 

of the prosecution. 

36. Assaults or uses criminal force otherwise than on grave and sudden 

provocation 

 The evidence of the PW-1 Sri Sanjay Ram  has been found cogent and 

unshakable as to the establishing proved beyond reasonable that the accused 

persons used criminal force on the PW-1 and that was in absence of any grave 

and sudden provocation from the side of the informant. 

 Thus, the second point of determination is decided in positive and in 

favour of the prosecution. 
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37. Obscene acts  

 For bringing home the offence u/s.294 IPC , it has to be proved by the 

prosecution that there has been an utterances, reciting or singing of obscene 

words , song and that should occur near a public place  but in the instant case, 

the prosecution witnesses did not testify any thing as to what or any words at all 

were uttered which could be considered to be obscene . Even there is no whisper 

that the accused persons did such an act which could be connoted as obscene. 

Although the place of occurrence could  be termed as public place being a public 

road. Thus, it is also not accordingly proved that annoyance was caused to any 

person. 

Thus, the third point of determination is decided in negative and in favour of 

the defence.  

38.  Criminal Intimidation 

 The essential ingredients that are required to be proved for bringing 

home the offence U/S.506 IPC is that there has to be threatening another with 

any injury to his person , reputation or property or to the person or reputation of 

any person in whom that person is interested. Here, in the instant case, the   

PW-1 did not testify anything about the accused persons threatening the PW-1 

Sri Sanjay Ram to that effect. 

 To cause alarm:  Here in the instant case, the prosecution has also not 

proved that any such threatening was given by the accused which caused an 

alarm on the informant(PW-1) Sri Sanjay Ram to do any act which he is not 

legally bound to do, or to omit to do any act which that person is legally entitled 

to do for avoiding the execution of the said threat.  

Thus, the fourth point of determination is decided in negative and in favour 

of the defence. 

39. The offence U/S.294 IPC and U/S.506 IPC as discussed above is not  
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proved by the prosecution witnesses  beyond reasonable doubt and the accused 

persons are thus acquitted under the said sections of law. 

40.  Considering above, this court is of the opinion that the prosecution has 

successfully proved the offence U/S.341/352/34 IPC against the accused persons 

beyond reasonable doubt. Accordingly the accused persons are convicted under 

Section 341/352/34 I.P.C. only 

ORDER 

41. Thus , the accused persons Sri Sajal Chakraborty  and Sri Kajal 

Chakraborty is acquitted U/S.294 /506 IPC and they are found guilty beyond 

reasonable doubt and is convicted U/S. 341/352/34 IPC only. 

 42. I have heard the accused persons on the question of sentence and the 

accused persons sought clemency. The accused persons stated that they have to 

look after their  family therefore leniency in sentence shall be extended to the 

accused persons. 

43. Sentencing the accused persons to a term of imprisonment carries with it 

a stigma which will make their rehabilitation in society difficult. It is to be noted 

that sentence for a short period do not serve any useful purpose. Absence of any 

criminal antecedents and also there is absence of prior motive entitles the 

accused to the benefit of Probation of Offenders Act. This Court is of the opinion 

that the pivotal object is to reinstate the accused to the society as a well 

behaved human being with good conscience for a better living and the objective 

is to diminish the bad in the person and not to diminish the person so 

that they can add productively in the society. 

44. I have considered the case of the accused person for extending the 

benefit of Section 360 Cr.P.C. or the provision of Probation of Offenders Act. In 

the instant case as emanated from the above discussion the incident no prior 

inimical relations is testified by the witnesses and also considering the manner of 

assault that no any weapon was used and assault was inflicted by hands. But if 

the accused is released on probation being first time offender, also considering 

the age of the accused persons as they are young persons having bright future 

and also that the consideration of period of trial and also that no any untoward  
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incident is as such reported after the instant case so far, thus it is considered 

that   the chances of rehabilitation is very high assuring not to engage 

themselves in bad elements .  

45. The accused persons have committed the offence for the first time and 

the offence involved is wrongful restrain and assault and using criminal force in 

furtherance of common intention. Taking into account the conduct and 

attainments of the accused persons, the circumstances of the incident and the 

manner of assault which is not of aggravated form and  absence of past records 

do justify release of the accused person on probation of good conduct and Under 

Section.3 of the Probation of Offenders Act  is admonished in the Open Court and 

are released . 

46. While extending the benefit of probation U/S.3 of the Probation of 

Offenders Act , I direct the accused person to pay compensation of Rs.500/- 

(Rupees Five Hundred only)  each  to the victim Sri Sanjay Ram for the injury 

caused to the mind of the victim due to such offence  u/s 5 of the Probation of 

Offenders Act. The aforesaid amount is to be deposited by the accused persons 

in the Court and the same is to be given to the victim as compensation. It is also 

to be mentioned herein, that in default of the accused to pay the compensation 

as per due procedure of law, they shall in case of such default undergo civil 

imprisonment for a period of one(1) month only. 

47. A copy of the Judgment shall be given to the accused persons free of cost 

immediately. 

48.  The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 25th  day of March, 2020 under the 

hand and seal of this court.  

 

 

Typed on my dictation by 

     Sri Akhim Das 

and corrected by me.  

( Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate(M)  
Margherita, Assam. 

 
 

Contd...Appendix 
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APPENDIX 
 

1. LIST OF PROSECUTION WITNESS: 

 

PW-1- Sri Sanjay Ram 

PW-2- Sri Chandu Bhattacharjee 

PW-3- Sri Ramdia Arjun 

PW-4- Dr. Pulak Paul, Medical officer 

PW-5- Sri Santanu Bhomick 

PW-6- Sri Ghana Kanta Gogoi(Investigating Officer). 

 

2. LIST OF PROSECUTION EXHIBITS: 

 Ext.1- F.I.R.(ejahar). 

 Ext.2- Medical report 

 Ext.3- Sketch map 

 Ext.4- Charge-sheet 

 
3.LIST OF DEFENCE WITNESS: NIL. 

4.LIST OF DEFENCE EXHIBITS: NIL. 

 

 

 

 

(Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate(M) 

Margherita, Assam. 

 
 

 

 

 

 


