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IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M): 
MARGHERITA, TINSUKIA 

 

Present: Smti. Sushmita Borpujari, AJS. 
  Sub-Divisional Judicial Magistrate (M) 
  Margherita. 

 

G.R. C A S E   NO. 160/2019 

      PRC Case No.93/2019 

    U/S. 379 I.P.C 

State 

  Vs. 
 
     Sri Prasanta Saikia @ Bhaity.................Accused. 

 

 

Learned Advocate for Prosecution : Mr. Bappa Purkayastha (Assistant P.P). 

Learned Counsel for Defence  : Mr. Ganesh Pradhan. 

 
 
 

Evidence Recorded on  :  27-05-2019; 23-07-2019 & 

   21-10-2019. 

Accused Examined  : 04-03-2021. 

Argument Heard on  : 18-03-2021. 

Judgement delivered on : 23-03-2021. 

    JUDGEMENT 

PROSECUTION CASE IN BRIEF:  

 

1. The concise fact of the prosecution case is that on 24-02-2019 the 

informant Sri Raj Pator lodged an ejahar before Officer-in-charge, Digboi Police 

Station to the effect that on the same day i.e. on 24-02-2019 at about 11:00 a.m 

his bicycle was stolen from Tingrai Bazar. After inquiry, the bi-cycle was found 
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 from the possession of Sri Prasanta Saikia and he admitted that he had stolen 

the bi-cycle . Hence, the case.  

2. On receipt of the ejahar the Officer-in-charge, Digboi police station 

registered the case as Digboi P.S Case No. 65/2019 u/s 379 IPC and endorsed 

S.I. Kuladhar Konwar with the investigation. In the course of investigation, the 

Investigating Officer visited the place of occurrence, recorded the statement of 

the witnesses, prepared sketch map, seized the bicycle and the accused person 

was arrested and forwarded him to the court. On the conclusion of investigation, 

police filed charge-sheet U/S 379 I.P.C. against the accused person Sri Prasanta 

Saikia @ Bhaity. 

3. On receiving the case for disposal, summon was issued to the accused 

person.  On production of the accused person  from judicial custody, copies of 

the relevant document was furnished to the accused person  in compliance with 

S.207 Cr.P.C. After consideration of charge, charge U/S. 379 of IPC was framed 

in writing and read over and explained to the accused person, to which he 

abjured the guilt and claimed to be tried. Subsequently the accused was released 

on his personal recognition bond. Although initially the accused was regular in his 

appearance but due to his subsequent absence without showing any cause, thus, 

NBW/A was issued and he was produced before the Court on the strength of 

warrant and was sent to judicial custody.  

4. POINTS FOR DETERMINATION: 

Whether the accused person Sri Prasanta Saikia @ Bhaity on 24-02-2019 

at about 11:00 a.m at Tingrai Bazar had committed theft of bi-cycle of the 

informant Sri Raj Patar which was dishonestly removed and thereafter taken 

without the consent of the informant Sri Raj Patar and out of his possession and 

thereby the accused committed an offence u/s 379 of IPC ? 

5. During trial prosecution examined as many as 7 (seven) witnesses 

including the Investigating Officer and  the prosecution exhibited 4 (four) 

documents only (shown in annexure appended herein below). The defence have 

fully utilised the opportunity to cross examine the prosecution witnesses. 

6.  After closure of the prosecution evidence, the incriminating materials 

appearing in the prosecution evidence has been put to the explanation of the 

accused person U/S.313 Cr.P.C. and the accused person was of complete denial 

and claimed innocence and stated that they caught him falsely and alleged him 

that he was the thief and started assaulting him. He stated that he have not  
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taken away the cycle. He also stated that he just touched the cycle and he was 

not taking it and he have not moved it and he has not done anything. 

7. The defence side have declined to adduce any evidence in defence. After 

closure of evidence, I have heard the final arguments of the learned advocates of 

both the sides and thereupon have reached the following decision. 

DISCUSSION, DECISION AND REASONS THEREOF : 

8.  Taking into consideration the entire materials on record, starting with the 

Ext.1 ejahar, it is a concise piece of information. There is no delay in lodging the 

Ext.1 ejahar.  

9. Considering the testimonial evidence of PW-1 Sri Raj Patar, the informant 

deposed that about three years ago, at about 11:00 a.m. his cycle was stolen 

from Tingari Bazar near the hardware shop. He did not find his cycle. His cycle 

was locked and kept there. He asked the public about it. He called his friends but 

they did not came. It is further stated that after searching he found his cycle on 

the side .He saw his cycle lying there. He does not know how his cycle was 

taken. His cycle’s lock was not broken. The accused person had picked up his 

cycle and the accused had taken it away. He was waiting there and he caught 

the thief. The police was came and the accused was taken by the police. Ext. 1 is 

the FIR and Ext.1(1) is his signature. The police took the cycle to the thana. Ext. 

2 is the seizure list and Ext.2(1) is his signature.  

10. During cross examination the PW-1 Sri Raj Patar stated that he did not 

give any receipts to the police that he is the owner of the cycle. His cycle’s colour 

was blue and it was a BSA cycle he did not remember the number of the cycle. 

Before police he stated that it was a blue colour Avon Cycle. He was having the 

keys of the cycle.  

11. The PW-1 specifically denied the suggestion that accused did not commit 

theft of cycle and there was no such occurrence on that day and he is not the 

owner of the cycle. 

12. The conduct of the informant of lodging the ejahar immediately after the 

incident further shows his rightful conduct as a rightful owner of the said bi-

cycle. 
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13. The informant mentioning of the particulars of the cycle in his testimonial 

evidence in the Court that his cycle’s colour was blue and it was a BSA cycle he 

did not remember the number of the cycle  and before the Investigating Officer 

that it was a blue colour Avon Cycle. As per the seizure list Ext.2 the 

Investigating Officer seized “one old full chain –cover green colour bi-

cycle.Company name B.S.A. height 22” (inch)without carrier.” The Learned 

Defence Counsel during the argument raised that there is discrepancy in the 

informant stating about the company of the bi-cycle before the Investigating 

Officer and before the Court. 

14. DISCREPENCIES IN THE DEPOSITIONS 

In the deposition of witnesses there are always normal discrepancies, 

however, honest and truthful they may be. These are due to normal error of 

observation, normal errors of memory due to lapse of time, due to mental 

disposition such as shock and horror at the time of occurrence and the like.  The 

simple variations are only minor discrepancies which cannot outweigh the basic 

evidence.  

15. Thus, as the Informant could state that his cycle was of BSA company in 

the Court and also the fact that the keys of the cycle was with him and together 

with his rightful conduct of lodging the ejahar soon after the incident proves his 

ownership and the minor discrepancy would not effect the factum of ownership. 

16.  The PW-1’s testimonial evidence proves him to be rightful owner and his 

conduct of immediately lodging the ejahar shows his rightful action as a owner of 

the bicycle when it went missing from Tingrai Bazar.The PW-1 could not be 

shaken during his cross-examination and also as nothing in the cross-

examination was asked as to the Ext.2 seizure list thus the same is deemed as 

proved as nothing contrary as to the knowledge of the informant being a seizure 

witness to  the Ext.2 seizure list is  proved by defence.  

17. Considering the testimonial evidence of PW-2, Sri Pratap Mura deposed 

that he can recognize accused person. The informant went to the Hardware shop 

at Tingrai Bazar. His cycle was locked and kept there. He did not find his cycle. 

He tried to find his cycle but he did not find it. He came towards the market. The 

cycle was found near the side of one shop i.e. Ranjan Mobile Shop at Tingrai.  
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When they asked the shop keeper he said to them that he does not know who 

kept the cycle there. He was seating near the mobile shop and after five minutes 

the informant Raj Patra came there. The accused was picking up the cycle and 

he along with the informant caught the accused person. The accused was caught 

and it was Sunday. The people  assaulted him. The police was informed about it. 

The police took him. Ext. 2 is the seizure list, Ext.2(2) is his signature. The cycle 

was blue in colour.  

18. During cross examination the PW-2 stated that the incident took place at 

about 10:00/10-30 a.m. he does not remember  the date. The informant is his 

neighbour. He is an auto driver and he had not seen the occurrence. The PW-2 

during his cross examination testified that he is an  auto driver and he did not 

see the occurrence himself.  

19. Considering the testimonial evidence of PW-3, Sri Kartik Mura deposed 

that he can recognize the accused person. It was on Sunday he came to Tingrai 

market for shopping. The informant told him that the informant’s cycle was lost. 

The informant and he were searching the cycle and at that time Pratap Mura also 

came there. They were searching the cycle. The cylce was found near the side of 

one computer shop. When they asked the shop keeper he said to them that he 

does not know who kept the cycle there. He was seating near the shop and after 

sometime the accused was picking up the cycle the informant caught the 

accused person as the accused was taking the cycle. The police was informed 

about it. The police took him. Ext.2 is the seizure list, Exrt.2(3) is his signature. 

20.  During cross examination he stated that he was informed about the 

occurrence by the informant. He admitted that he did not see the occurrence.  

21. Now while the commission of offence of the theft , the wrongdoer takes 

all possible precautions for avoiding the notice of others at the time of 

commission of the offence. Thus, the moving of the bi-cycle from the initial place 

where the informant Sri Raj Pator  have parked it and then subsequently keeping 

the said bi-cycle by the side of one Ranjan Mobile shop and it was here where 

the accused was spotted by the PW-1 Sri Raj Pator,  PW-2 Sri Pratap Mura and 

PW-3 Sri Kartik Mura.  Thus, the effort of the defence to bring out that the PW-2 

and PW-3 has not seen the occurrence would not effect the prosecution case as  
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it was not asked specifically whether the PW-2 and PW-3 had witnessed moving 

of the bi-cycle from the initial place where the informant kept it or from the 

subsequent place where it was kept by the side of one Ranjan Mobile shop. 

Thus, the fact of the PW-2 Sri Pratap Mura and PW-3 Sri Kartik Mura witnessing 

the accused picking up the cycle at the subsequent place could not be shaken.  

22. Considering the testimonial evidence of PW-4, Sri Kartik Das deposed that 

he knows the informant and accused person. He did not see the occurrence. He 

heard that one cycle was stolen. One cycle thief was caught. He heard from the 

public of the market place. 

23. During cross examination he stated that he know the accused as he 

belongs to Tingrai. He did not see the occurrence, but he heard from others.Thus 

the PW-4 could not much improve the prosecution case as he is a hearsay 

witness. 

24.   Considering the testimonial evidence of PW-5, Sri Ranan Sonar deposed 

that he knows the informant and accused person. He was busy with his shop 

work. He heard a hulla there was theft of cycle. There were theft of many cycles. 

The owner of the cycle came and told(ought have been mentioned as asked) 

how his cycle came there. He said the owner that he does not know who the 

thief was. His cross examination has been declined by the defence. 

25. What transpires from the testimonial evidence of the PW-5 is the fact of 

the subsequent keeping of the bi-cycle near the shop of PW-5 as already testified 

by PW-1, PW-2, PW-3 as one Ranjan mobile shop is proved as the PW-5 testified 

that the  owner(informant) of the cycle came and told(ought have been 

mentioned as asked) how his cycle came there. He(PW-5) said the 

owner(informant) that he does not know who the thief was.   

26.   Considering the testimonial evidence of PW-6, Sri Gautam Mazumdar has 

deposed that he knows the informant and accused person. The owner of the 

cycle came and told him that his cycle was stolen. He gave the informant the 

articles, which he purchased. The place where the cycle was recovered is at a far 

away place. He do not know the brand of the cycle. His cross examination has 

been declined. 
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27. The testimonial evidence of the PW-6 Sri Gautam Mazumdar  further 

proves the rightful conduct of the informant PW-1 Sri Raj Pator  as any prudent 

men in his place would have reacted on having found that his bi-cycle is missing 

as he asked and informed the nearby persons. 

28.   Considering the testimonial evidence of the Investigating Officer PW-7, 

Sri Kuladhar Konwar has deposed that on 24-02-19 he was posted at the Digboi 

P.S as attached officer. On that day, he endorsed to investigate the case by the 

O/C Digboi P.S. After taking the charge of investigation,  he visited the place of 

occurrence, prepared the sketch map, seized the cycle and the accused person 

was apprehended. He recorded the statements of the witnesses and the 

complainant at the place of occurrence. The accused was forwarded to the court. 

After completing the investigation he submitted charge sheet U/S. 379 of IPC. 

Ext.2 is the seizure list, Ext.2(4) is his signature. Ext.3 is the sketch map and 

Ext.3(1) is his signature. Ext.4 is the charge sheet and Ext.4(1) is his signature. 

29.  During cross examination the PW-7 stated that PW-1 in his statement 

stated before him that the cycle belong to Avon company and it is blue in colure. 

PW-1 did not produce any document before him claiming himself to be the owner 

of the cycle. He have prepared the seizure list at the place of occurrence and it is 

mentioned in Ext.2 that the cycle is of green colour and the company is BSA.  

30. The accused person was of complete denial in his explanation U/S.313 

Cr.P.C. and stated that stated that they caught him falsely and alleged him that 

he was the thief and started assaulting him. He stated that he have not taken 

away the cycle. He also stated that he just touched the cycle and he was not 

taking it and he have not moved it and he has not done anything. 

31. Although the accused in his explanation was of complete denial. But as 

discussed above the prosecution witnesses could establish the fact commission of 

the offence of theft by the accused person and thus the prosecution was able to 

stand on its own legs. The defence side have not adduced any evidence on its 

side to demolish the evidence established by the prosecution.  

32. From the consideration of the evidences on record discussed above the 

informant has acted rightfully as any lawful owner would act by lodging an ejahar 

about the theft of the bicycle immediately on knowing that it was missing from  
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the place of parking . Also as the Informant could state that his cycle was of BSA 

company in the Court and also the fact that the keys of the cycle was with him 

and together with his rightful conduct of lodging the ejahar soon after the 

incident proves his ownership beyond reasonable doubt. 

33.   Intending to take dishonestly any movable property and moves 

the property 

 As already discussed in the above paragraphs, as  while the commission 

of offence of the theft , the wrongdoer takes all possible precautions for avoiding 

the notice of others at the time of commission of the offence. Thus, the moving 

of the bi-cycle from the initial place where the informant Sri Raj Pator  have 

parked it and then subsequently keeping the said bi-cycle by the side of one 

Ranjan Mobile shop and it was here where the accused was spotted by the PW-1 

Sri Raj Pator,  PW-2 Sri Pratap Mura and PW-3 Sri Kartik Mura moving the bicycle 

of the informant thus proves the above ingredient of moving the bi-cycle with 

dishonest intention . 

Out of the possession and without consent 

As it is already discussed that the prosecution has proved that the said 

bicycle belonged to the informant thus this subsequent ingredients are also 

proves on the basis of the discussion in the foregoing paragraphs. 

34. Thus, the accused is found guilty U/S.379 I.P.C. for the third point for 

determination and the  point for determination is decided in affirmation and in 

favour of the prosecution. 

35.  Considering above, this court is of the opinion that the prosecution has 

successfully proved the offence U/S.379 IPC against the accused person beyond 

reasonable doubt. Accordingly the accused is convicted under Section 379 I.P.C. 

only.  

O R D E R 

36. Considering the entire gamut of facts I am of the opinion that the 

prosecution has  proved the case beyond reasonable doubt. Thus, the accused 

person Sri Prasanta Saikia @ Bhaity is held guilty of the offence under Section 

379 IPC.  
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37.  I have considered the case of the accused person Sri Prasanta Saikia @ 

Bhaity for extending the benefit of Section 360 Cr.P.C  or the provision of 

Probation of Offenders Act. In the instant case as emanated from the 

above discussion the accused person committed the offence of theft 

which uncalled for in a civic society from a responsible person and the  

society at large was taken aback in shock . Thus, if this act of the 

accused is not condemned then it would encourage unruliness in 

society. Thus it is not a proper circumstance explained to the benefit of Section 

360 Cr.P.C or the provisions of the Probation of Offenders Act as it would 

encourage the mind of a wrongdoer in the society and would give rise to crime in 

the society. Therefore such benefit could not be extended to the accused person. 

 

 38.  I have heard the accused person Sri Prasanta Saikia @ Bhaity on the 

question of sentence and the accused person sought clemency. The accused 

person stated that he is 22 years of age and  has to look after his family and they 

are dependent on him and this is his first offence therefore leniency in sentence 

shall be extended to the accused person. 

 

 39. Considering the circumstances of the case as well as submission of the 

accused person, this court convicts the accused person Sri Prasanta Saikia @ 

Bhaity under section 379 I.P.C with simple imprisonment for a period of one(1) 

month  and two(2) days only considering the young age of the accused person 

and that he is having a hopeful future ahead and excessive putting him behind 

bars would cast a negative impact on his mind .  

 

40.  Period of detention during the course of investigation, enquiry, trial, if 

any , shall be set off from the sentence awarded. 

 

41. The seized article which is the bicycle has been proved to be of the 

informant Sri Raj Pator and it shall be handed over to him as and when so 

approached and thus to be disposed of as per due procedure of law. Inform 

Concerned O/C . 
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42. A copy of the Judgment shall be given to the accused person free of cost 

immediately. 

 

43.  The judgement is delivered and the operative part of the same is 

pronounced in the open court, today, the 23rd    day of March, 2021 under the 

hand and seal of this court.  

 

 

 

 

Typed on my dictation by 

Sri Akhim Das, Steno 

and corrected by me.                                                                         

( Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.  

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Contd..Appendix 
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APPENDIX 

1. LIST OF PROSECUTION WITNESS: 

 

PW-1- Sri Raj Patar 

PW-2- Sri Pratap Mura 

PW-3- Sri Kartik Mura 

PW-4- Sri Kartik Das 

PW-5-Sri Ranan Sonar 

PW-6-Sri Gautam Mazumdar 

PW-7- SI Sri Kuladhar Konwar( Investigating officer) 

 

2. LIST OF PROSECUTION EXHIBITS: 

 

Ext.1 – Ejahar 

Ext.2- Seizure list 

Ext.3- sketch map 

Ext.4- charge-sheet 

 

 

 
    3.  LIST OF DEFENCE WITNESS: NIL. 

4.  LIST OF DEFENCE EXHIBITS: NIL. 

5.  LIST OF THE COURT WITNESS:NIL 

 

 

 

 

(Smti. S. Borpujari,AJS) 

Sub-Divisional Judicial Magistrate (M),  
Margherita, Assam.                         

 

 


