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1.

JUDGMENT

In this case accused Harinder Mallah and Bijendar Mallah are facing the trial

uls.341.l326l506l34IPC for the case filed by the informant Prasenjit Moran.

The genesis of this criminal trial traced back to a first information report or ejahar

dated lgl}tlLs lodged by informant Prasenjit Moran, wherein it was stated, inter

alia , that on 19/01i15 at about 6 a.m. his father Tirthanath Moran along with

Tileshwar Maran were cycling towards Dholla bazaar for selling vegetables. When

they reached Shoikhuwa, Khutipathar both the accused without having any reason
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incident occurred in front of the house of the informant. The accused also hit the

victim with a bamboo in his hands and legs causing fracture. The accused also

threatened him with the fear of death. Later on, the informant filed this case.

On receipt of the FIR, the O/C of Dholla Police Station registered a case bearing

Dholla Police Station Case No. 05/15 under section 34113261506134lPC. The case

was investigated by S.l. Padma Gogoi and submitted charge sheet against the

accused under Sections 34U3261 506134 IPC.

After the charge sheet was filed the case was made over to the file of Learned

Additional Chief Judicial Maglstrate, Tinsukia. Accordingly after taking cognizance

of the offences summons were issued to the accused. On receipt of summons the

accused appeared before the Court. Copies of relevant documents were furnished

to the other accused persons under section 207 of Cr. P.C. After hearing the

learned counsels, the charges u/s. 34113261506134IPC were framed, read over &

explained to the accused to which they pleaded not guilty and claimed to be tried'

After recording the evidences of 7 numbers of witnesses, the Court of Learned

Addltional CJM, Tinsukia the case had transferred the case to the file of my

Learned Predecessor in Offlce on 07l04ll8 as the case fall under Dholla PS.

According my Learned Predecessor in Office recorded the statement of the

medical officer.

In support of the case, prosecution examined eight witnesses altogether' After

closure of prosecution evidences statement under section 313 of Cr.P.C. were

recorded. All the incriminating materials found during prosecution evidence were

put to the accused and same were of total denial. Defence declined to adduce

evidence in their defence.

Heard the argument put forwarded by the learned counsels for both the sides as

well as gone through the evidences available on record.

7, POINTS FOR DETERMINATION.

i. Whether on 79/O7/75 at about 6 a.m. at Shoikhuwa Khutipathar
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ii.

victim Tifthanath Moran, in fuftherance of their common intention
and thereby committed an offence punishable u/s,341/34 rpc?
whether on the same date, time and place both the accused persons
caused grievous hurt to the victim Tirthanath Moran on his head, teg
hand by means of a sharp cutting weaponl in furtherance of their
common intention and thereby committed an offence punishable
u/s.326/34IPC?

whether on the same date, time and place both the accused persons
criminally intimidated the victim with the fear of death, in
futtherance of their common intention and thereby committed an
offence punishable u/s. 5O6/34 IpC?

iii.

B' PW.1 Prasenjit Moran deposed that he was the informant of this case. Ext.1 was
the ejahar and Ext'1(1) was his signature. The incident occurred on 19.01.2015
at about 5.30 to 6 a'm. while his father TirthaNath Moran along with Tileswar
Moran were cycling towardst Dholla Bazar, then in front of the house of accused
persons accused Harindra and Bijendra had hit his father on his head with a dao
like object and with a lathiin his hands and legs. He deposed that Tileswar Moran
out of fear escaped from them and informed about it in the village. The accused
persons after hitting and assaulting his father fled away from the spot. Later the
villagers informed the police and police came and admitted his father at DC Bora

Nursing Home at Doomdooma. At the time of incident he was there at his home
at Misimikata. The police had informed him about the incident and so he went to
the DC Bora Nursing Home at Doomdooma. Later he said that he came to know
about the incident from his father and Tileswar Moran. He deposed that his father
sustained injuries in his head and both hands and legs, During cross
examination he said that his house is at a distance of about 40 KMs from the
place of occurrence. He deposed that the ejahar was submitted on the following
day of incident at about 3 PM. He said that he did not know the person who

,B:;i{wffi,:?5lffite 
the FIR' He admined that he did not mention in his eiaharthat the incident
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was narrated to him Tileswar Moran and Tirthanath Moran. He denied that he

deposed falsely that he had rodged the ejahar disclosing false facts.

PW'2 Tileshwar Maran deposed that he knew the informant as well as the
accused persons. The incident occurred in the month of January last year (from
the date of deposition) at about 6AM when hecame to Dholla bazar along with
Telai whose proper name is not known to me, Telai is the father of pW1 prosenjit

Moran. while they were cycring towards Dholla Bazar, then on the way near
Muthai, Dholla when they reached the road situated in front of the house of the
accused then both the accused persons had beaten Telai with lathiin his head,
hands. Fearing injury in the hands of the accused persons he had fled away from
the place of incident. He deposed that due to assault Telai became senseless. The
accused persons left the place of occurrence after beating Telai. Later he found
Telai at hospital. During cross examination he admitted that police had
recorded his statement at Dholla PS on the day of the incident in the morning
hours. He admitted that he had stated before the police that he 1ew from the
place of occurrence on his bicycle and came home. He denied the suggestion that
the accused persons had not beaten Telai and that he had disposed falsely.

10' P.W.3 Sri Manuj Mallah accused persons and the victim were not known to
him and he knew nothing about the incident. The witness was declared hostile by
Prosecution and he denied all the suggestion put by Ld. App pertaining to this
case.

11' P.W.4 Sri Rohit Mallah said that he did not know the informant but accused

are known to him. He deposed that the incident took place in the month of
January, 2015 at about BAM near his house and on the road. At that time he was

at a distance of about 3KM from the place of occurrence. On coming home he

heard that a quarrel had taken place between the accused and another person.

But he knew nothing about the incident. The defence side had also declined to
cross the said witness.

12. P.W.s Sri Bhaimon Sonowal deposed that he knew the informant and the
accused persons. The incident took place about a year ago near the house of the
accused persons on the road at about 4 to 5.00 AM. His daughter, purnima

,r.,:,f&$iit?*xffowal 
went ror buvins vesetables and on returnins home inrormed him that a
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person was being assaulted. After about 20 minutes when he went out and saw

Prasenjit Moran lying on the road in injured condition. He sustained injuries on

head, hand and legs and blood was oozing out of his injuries. Many people

gathered there. He was taken to DC Borahs nursing home by me along with

police. He further stated that the injured informed them that he was assaulted by

the accused persons while he was going for selling vegetables. During cross

examination he said that he did not know the accused persons by name. The

place of occurrence was at a distance of 5 to L0 minutes from his house. When

he reached the place of occurrence there were many peoples. He admitted that

he did not see the accused persons assaulting the victim. He also admitted that

he did not remember the name of person who was assaulted. He denied the

suggestion that he deposed falsely that the victim was assaulted by the accused

persons and this was reported to him by the victim himself. He denied that he

had stated falsely that his daughter had informed him of this incident.

13. P.W.6 Tifthanath Moran deposed that the informant was his elder son. He

knew the accused persons. The incident took place on 19.01.2015 at about 6.30

AM, in the morning. At the time of incident, he along with Tileshwar Moran had

gone to the Dholla market for selling vegetables. On his way when he reached

near the house of the accused persons, the accused Harender and Birender

assaulted him with bamboo stick as a result of which he sustained injuries on his

head, hand and leg as a result both of his hands and legs were fractured. He

deposed that as a result he became senseless and he regained his senses in the

D.C Borah's nursing home at Rupai. He deposed that he underwent medical

treatment for L month and 13 days as an indoor patient in D.C Borah's Nursing

home.

During cross examination he said that the accused persons were known to

me since 2013 and he said that his house was situated at a distance of 2 and half

KM away from the house of the accused persons. He said that his leg was

, ,ractured in one place and the bones of both the hands were fractured and also

n ,/"{ sustained one injury in my head. He said that police came to the place of

d6\rtt 
occurrence just after the incident and he was taken to the nursing home in the
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know the said police personnel's. He said that he could not say whether he was
taken to police station before going to the nursing home. He deposed that his son
came when the police was present in the nursing home. He also stated that there
are houses of many people near the place of occurrence but he did not know the
names of the persons who resided there. He also said that Tileshwar Moran had
seen the incident by himself and on seeing the incident he fled away from that
place' He admitted that he never visited police station in connection with this
case' He did not know as to when his son had visited the police station. He said
that he found his bicycle in his house but do not know as to who had brought it
from the place of occurrence. He arso said that he did not know if he was
suffering from any respiratory decease. He said that on his way to market he had
seen public over the road. Prabin Phukan was a resident of his village and he was
his neighbour. According to the witness, after 213 days of the incident he asked
his son to file an eiahar' Both the accused persons had assaulted him with
bamboo stick and he had stated this fact to his son. He denied that he had stated
falsely that the accused persons had assaulted him with bamboo stick and caused
injuries on my head, hand and legs. He denied that he had stated falsely that he
had taken medical treatment for i. month and 13 days in D.c. Borahs Nursing
home as an indoor patient. He denied that the accused persons did not assault
him and no incident as alleged by him had taken place hence, he did not visit the
police station to get his statement recorded by police.

14'P'w'7 S'r., Padma Gogoi deposed that he was working as second officer in
Dholla P.s.on that day, at about 7.38 AM one unknown person informed to o/c,
Dholla P'S' over phone that one person was lying in injured condition on the road
of Bhuban Khat. Accordingry o/c made G.D. Entry No.409 dated 19.01.2015 and
directed him to proceed to the said place. on reaching the place of occurrence he
found one person lying there in injured condition. Then he sent the said person to
Dholla PHC for treatment through police. He accordingly inspected the place of
occurrence and drew the sketch map of the P.O. Exhibit-2 was the sketch map of
the P'o and Exhibit-2(1) was his signature. He recorded the statement of the
witnesses in the place of occurrence. He said that he got the information that the
condition of the injured was serious hence he was referred to Doomdooma FRU
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properly. Then he went in search of the accused but he could not find him. He

said that on that day itself one Prasenjit Moran, the son of the victim filed an

ejahar before the O/C, Dholla P.S., who registered Dholla PS Case No.05/2015

ulsec.34U326l506l34 of IPC against the said ejahar and entrusted him with the

investigation of the case. Exhibit-L was the ejahar and Exhibit-1(2) was the

signature of OlC, Ranjan Doley which he knew in his official capacity along with

his endorsement. He also recorded the statement of the informant and two

persons accompanying him in the police station. On the same day he went in

search of the accused persons. But he could found Harendra Mallah and brought

him to the police station. He was arrested after interrogation and forwarded to

Court. Then he collected the injury report during the course of incident from D.C.

Borah Nursing Home vide Exhibit-3. After investigation he handed over the case

diary to the O/C, Dholla P.S. On perusal of CD it is seen that O/C, Ranjan Doley

filed charge sheet against Harendra Mallah and Birender Mallah

ulsec.34ll326l506l34 of the Indian Penal Code on the basis of his investigation.

The accused Birender Mallah was not found on search during investigation and as

such charge sheet against him was filed showing him an absconder. Exhibit-4 was

the charge sheet and Exhibit-4(1) was the signature of O/C, Ranjan Doley which

he knew in his official capacity. He also deposed that he had recorded the

statement of Manoj Mallh during investigation and he state before him that on

19.01.20i5 at about 7.00 AM accused Harendra Mallah assaulted an unidentified

person near his shop and caused grievous hurt to him and later he came to know

that the name of the injured as Trithanath Moran who was later admitted at

Dholla hospital. During cross- examination he said that he had opened the

case diary on 19.01.2015 at about 7.38 AM and the case was registered at 5.00

PM in the evening. In between the said period he recorded the statement of Smti.

Usha Devi, Rohit Mallah and Manoj Mallah. He said that he had recorded the

statement of informant, Prasenjit Moran, Tileshwar Moran and Prabin Phukan

after 5.00 PM in the police statlon. He said that he had recorded the statement of

Bhaikon Sonowal in the police statlon on 19.01.2015 after registration of the

case. He also said that he had recorded the statement initially on the basis of

G.D, Entry No.409 dated 19.01.2015 but did not file the copy of said G.D. Entry in

the court. When he reached the place of occurrence he found the inlured person

in senseless condition. He also admitted that there is no mention in the C.D.

.
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when the said person regain his senses. He said that Prasenjit Moran resides in

Bisonimukh Moran Gaon which falls under Saikhowahat Police station which is at

a distance of about 20 KM away from the place of occurrence. The CD reveals

that he did not sent the injured to the Dholla P.H.C. He could not say who sent

the victim to the Dholla P.H.C. He said that he did not collect any medical report

from Dholla P.H.C. He admltted that he did not record the statement of the

injured Tirthanath Moran in course of his investigation and the CD did not reveal

any reason for not recording the statement of the victim. He said that he knew

that the injured was under medical treatment in Borah Nursing home which is at

a distance of about L5KM from the Dholla P.S. He also admitted that he sent the

requisition to Borah Nursing home through staff and collected the medical report.

It is mention in the ejaharthat the injury was caused by sharp weapon but during

investigation he did not find any evidence showing causing of injury by sharp

weapon, Though the ejahar reveals that the injured was going on a bicycle it is

not mention in the CD as to what happened to the bicycle later on. He admitted

that there are no investigation was conducted as to when the injured was

discharged from Borah Nursing home and where did he go from there. He said

that he had visited Borah Nursing home on 22.07.2015 and on that day also the

victim was not in possession to give his statement as he was senseless. The

injured, Tirthanath was a resident of Bisonimukh under saikhowaghat Poilice

station. Exhibit-3 is the medical report shows that the injured was a resident of

Misimikata, Talap under Doomdooma P.S. The Exhibit-3 related to a patient of

Respiratory disease. He denied that he never recorded the statement of Manoj

Mallah and he did not state before him that on 19.01.2015 at about 7.00AM

accused Harendra Mallah assaulted an unidentified person near his shop and

caused grievous hurt to him and later he came to know that the name of the

injured as Tirthanath Moran who was later admitted at Dholla Hospital. He denied

that he had deposed falsely that he had visited the place of occurrence at 7.38

AM and no injured was sent by me to Dholla PHC and as such no such requisition

was furnished by him in this case. He denied that he did not investigate the case

properly.

15. PW.8 Dr. D.C Borah deposed that he examined Sri Tirtha Nath Moran, aged 50

Yrs on 19.01.2015 at Dr. Borah Nursing and Maternity home at Rupai on policed
l:lH#:ftxt



requisition in ref to case no.05/2015. The patient was found in shocked with
severe respiratory distress. on examination he found following injuries_

1. Fracture of left side scapula and ribs with acute tension pneumothorax.

2. Fracture of right ribs.

3. Eoth bone fracture of right forearm.

4. Monteggia fracture on right forearm.

5. Fracture dista/ third of fibula.

6. Blunt injury on ceruical spine.

7. Lacerated cut over forehead of side 7cm by lcm by r/2cm.

In his opinion the injuries were grievous in nature and caused by blunt object.
Ext.3 was the medical report and Ext.3(1) was his signatu re. During cross
examination he said that he could not remember whether he got any formal
police requisition' He said that he did not temper the date of submission of
medical report as shown on the medical report. He could not say whether the
patient was identified or not. Age of injuries was mentioned in the report. The
word acute pneumothorax indicates that the injury was fresh at the time of
examination' He denied that the report was not submitted to the police on the
date as mentioned in the report. The patient was not referred one by any other
hospital. He admitted that he did not mention any report of diagnosis of the
patient. He denied that the patient did not sustain grievous in;ury.

APPRECIATION OF EVIDENCES

16' Before going into the evidences of record I would like to reiterate the facts
mention in the FIR for better appreciation of the evidences on record. The factual
matrix of this case shows that on the date of incident i.e., on Lglotll;at about 6
a'm. while victim Tirthanath Maran was going to vegetable market along with
Tileshwar Maran to sell the vegetables and on his way accused persons attacked
him with sharp weapons causing serious cut injury in his head and also broke his

leg and hand by hitting by means of bamboo. Now to prove the above allegation

/ ^ 
the prosecution examined as many as eight pWs.

M, 
0. so far as the offence punishable u/s.506 IPC is concerned the pw.6/ victim did

A *f not state anything regarding the fact that the accused criminally intimidated the
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victim by means of showing any injury is person or with the fear of death etc.

Though in the FIR the PW.1/ informant mentioned that the accused threatened

his father with the fear of death but during recording of his testimony he

remained totally silent. Hence I find no ingredients to establish the case u/s.506

IPC against the accused persons.

18. Now what remains is to decide whether the accused persons committed the

offences punishable uls. 326134U34 IPC. The medical report of the victim show

that the victim was examined on tgl}Ll15 and he was detected wlth grievous

injury over his /eft side scapula, ribs, fracture of right rib, bone and monteggla

fracture on right forearm, fracture distal third of fibula, blunt injury on cerulcal

spine and lacerated cut over forehead of size 7 cm by t/z cm. According to the Ld.

APP the said injury was caused by the accused. But the defence argued that the

[dicia accused are no way connected in this case. But during the cross examination of

PW.6/victim the defence did not put a single suggestion to the victim to the effect

that he received injury by any other means. The defence had also failed show

any possible reason behind such injury. Now let me discuss if the evidences are

sufficient to prove the plea of the either side.

19. The PW.6/ victim Tirthanath Moran testified that on l9l0V15 at about 6.30 am

while he along with Tileshwar Moran lPW.2 were going to Dholla market for

selling vegetables the accused assaulted him with a bamboo stick as a result of

which his hands and legs were fractured and also got injury in his head as so far

as this aspect is concerned I find his testimony as very natural and trustworthy. It

is interesting to note here that the accused side during their statement recorded

u/s.313 CrPC did not deny the fact that they were not present in the place of

occurrence. Furthermore during the cross examination of the PW.6 also the

defence side did not suggest anything to the fact that the accused were not

present at the time of incident or any order probable means by which the PW.6

had sustained injury to such an extent that he had to get admitted in the hospital

of more than a month. The defence brought to the record that the victim was

suffering from respiratory disease but the PW.6 expressed hls ignorance to that.

For a moment even if I believe that he was suffering from respiratory disease

then also I find no reason as to how he sustained such injury all of sudden due to/ then also I find no reason as to how he sustained such injury all of sudden due to

X,.6$ that kind of disease as stated by the defence. Since the defence did not prove the
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edicar condition or the victim I nnd nothins to berieve the contention or the
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20' Moreover another vital witness i.e., PW.2 Tileshwar Moran had also corroborated

I 
ahe PW.6 ( whom he referred as Telai) regarding the fact that at the time of

I 'ncident 
he was there with the victim and he saw the accused attacking the victim

I 
*ith lathi in his hands and head for which he became senseless. The pW.2 also

I 
.orroborated the fact that he flew from the place of occurrence by fearing his

I 
tafety. The PW.2 also corroborated PW.l/informant regarding the fact that it was

I 
OW.2 who informed the matter to the villagers including the pW.t/ informant.

; 
fne PW'1/ informant Prasenjit Moran also admitted that it was pW.2 who

I 
,nformed about the alleged attack upon his father by the accused persons.

I Nothing material could be elicited from the cross examination of the pW.1 and
I

I 
OW'2 except the fact that they denied all the suggestions put forwarded by the

I defence. Hence I find the testimonies of PW.l and PW.2 as trustworthy.
I .:--- aa**^
I .r.-r,.,iamiil)1r,. 21. Now coming to the depositions of other witnesses. The pW.3 Manoj Mallal was

I f'r.P_ffi1ffi declared as a hostile witness by the prosecution side and hence I don't find it
l.:-/ \;r,''iy \tili proper to rely in his testimony as he rather denied all the suggestions put byr f.r l ;': . '.:!, i tr

f'"\ ;,,'i::i r1"*'l' 
prosecution side. Similarly the PW.4 testified only the fact that he heard about

"'.#:tl];;1-;" some quarrel in the place of occurrence. From the other witnesses the pW.5

deposed that he saw the victim ( referred as Prasenjit Moran) lying and he also

saw blood was oozing from hand, head and legs. According to him it was the

victim who informed that accused assaulted him. The identification of the victim

was not questioned or disputed by the defence side. Though the pW.3 admitted

that he had not seen the incident but his testimony that he found the victim in

iniured condition is appearing sufficient as relevant fact which is adequately

supported by the informant/PW.1, victim/ PW.6 and another eye witness/ pW.2.

22. As far as the evidence of MEDICAL OFFICER i.e. PWB is concerned it is clear that
neither there was escort nor requisition and this fact he had already admitted

during the cross examination. The above fact that requirement of requisition as

per my opinion cannot be said to be mandatory one in this case as because the

victim had suffered such injuries which were of such grievous nature that if the
people would have waited for the police personal to arrive and take the victim to

,/ the hospital with the escort and assistance of police the victim would have lost his

M
,sliHs#?ftxr

life and in such a critical situation it wasn't possible to wait for the police

requisition and as a Doctor (PW.B) had performed his duties efficiently and in a
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fine manner and there is no doubt about it.

23. In relation to this reliance could be placed on BHARWADA BHOGINBHAI
HTRJTBHAT vs. srATE oF GUJARAT; ArR tgg? sc 7sJ, tg83 sCR (3) 2go
wherein the Hon'ble supreme court has observed, "over much importance

cannot be attached to minor discrepancies. The reasons are obvious:

(l) By and large a wltness cannot be expected to possess a photographic

memory and to recall the detai/s of an incident. It is not as if a video tape is

replayed on the mental screen.

(2) ordinarily it so happens that a witness is overtaken by events. The

witness could not have anticipated the occurrence which so often has an element

of surprise. The mental faculties therefore cannot be expected to be attuned to
absorb the details.

Q) fhe powers of obseruation differ from person to person. What one may

notice, another may not. An object or movement might emboss its image on one

person's mind whereas it might go unnoticed on the part of another.

(4) By and large people cannot accurately recal/ a conversation and reproduce

the very words used by them or heard by them. They can on/y reca/l the main

purport of the conversation. It is unrea/istic to expect a witness to be a human

tape recorder.

(5) In regard to exact time of an incident, or the time duration of an

occurrence/ usually, people make their estimates by guess work on the spur of
the moment 1.1 at the time of interrogation. And one cannot expect people to
make very precise or reliab/e estimates in such matters. Again, it depends on the

time- sense of individua/s which varies from person to person.

(6) Ordinarily a witness cannot be expected to reca// accurate/y the sequence

of events which take place in rapid succession or in a short time span. A witness

is liable to get confused, or mixed up when interrogated later on.

/
n ,/ ̂ + 

(7) A witness, though wholly truthfu/, is liable to be overawed by the court

d,6\Ot 
atmosphere and the piercing cross examination made by counsel and out of

s@
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detaits from imagination on the spur of the moment'

The sub-conscious mind of the witness sometimes so operates on account of

the fear of looking foolish or being disbelieved though the witness is giving a

truthful and honest account of the occurrence witnessed by him' Perhaps it is a

sort of a psychological defence mechanism activated on the spur of the moment"'

"Discrepancies which do not go to the root of the matter and shake the basic

version of the witnesses therefore cannot be annexed with undue impoftance'

More so when the all important "probabilities-factor" echoes in favour of the

version narrated by the witnesses'

24.Inthis case, the I/O has not been able to seize the weapon or the instrument

used and the defence side did not put a single suggestion to the I'O' in this

regard. Hence to decide if the instrument fall within the parameter of dangerous

weapon, there is absolutely no evidence before this court' Hence in my

considered opinion instead of ingredients u/s. 326 IPC, the ingredients under Sec

325 of IPC r in view of sec. 222 CrPC) is fulfilled in this case as the evidences are

not appearing sufflcient to convict the accused under sec'326 IPC' The

prosecution has relied on 8 PWs and the prosecution has proved the case beyond

reasonable doubt against the accused u/s. 325 IPC and hence the accused person

is hereby held guilty for an offence under section 325 of IPC' However the

ingredients u/s.341 IPC is not appearing sufficient to prove the guilt of the

accused.

25. Now coming tO the involvement of both the accused persons are concerned' it is

settled law that the existence of a common intention can be inferred from the

attending circumstances of the case and the conduct of the parties' Hon'ble sC

in Nand Kishor vs. State of M.P. , (2012) 7 SCc (Cri)378 held that when a

criminal act is done by several persons in furtherance of common intention of all'

each of such person is liable for that act in the same manner as if it was done by

. him alone. If the common intention leads to the commission of the criminal

^Jt - ^L^-:^^ +ha rnmrnnn intention is,/,$Y offence charged, each one of the persons sharing the

S.lXo-.{rt&nstructively liable for the criminal act done by one of the

common intention is
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Similarly, in this case in hand it is established that the accused co iointly had

assaulted the victim on hrs way to market. Thus the common intention of both

the accused to assault the victim to accomplice a criminal act is established'

26. Situated thus, I convict accused Harinder Mallah and Bijendar Mallah for having

committed an offence punishable uls 325134 IPC and acquitted from other

charges.

BENEFIT OF PROBATION UNDER THE PROBATION OF OFFENDERS

ACT

27. I have considered the nature of the offences committed by the accused/convict

namely, Harinder Mallah and Bijendar Mallah and also the characters of the

convicts. From the perusal of the evidence on record it seems that the accused

person had intention to do such acts. In the light of the growing crime rate in

society & the social environment of the villages or in towns/ cities such crimes

should not go unpunished and the offence being grave and heinous one accused

shall not entitled to get any benefit under the provisions of section 3 & section 4

of Probation of Offenders Act, L960.

HEARING ON THE POINT OF SENTENCE

28. Heard the convict on the point of sentence. They prayed for mercy of the court

being poor persons also stated that they will not do such acts in the near future.

29. I have heard the learned defence counsel and the learned ADDL' PP. The

learned ADDL.pp has submitted that the accused should be given punishment

and the learned defence counsel has submitted that the court may be lenient on

the accused person on the point of sentence and the accused are having his

families to look after.

30. I have given consideration to the plea of the accused/ convicts and their pleas are

recorded and tagged with case record'

fy6tNY ,...ia\ 3LAs a result the accused/ convicts Harinder Mallah and Bijendar Mallah are hereby
-L 
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''

".\-iild*^f,[]*,r.onvicted 
of the .hurgu leveled against them under section 325134 of IPC. Having

j*rddil'f,lr';'pa" regard to the nature of the offence, submission of the convicts as well as the

ld,tl*' 
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learned defence counsel & circumstances of the present case I do hereby

I



sentence the accused/ convicts Harinder Mallah and Bijendar Mallah uls 325134

of the IPC to under rigorous imprisonment each for a period of one year and they

are required to pay fine of Rs. 2,000/- (two thousand) each i/d to undergo simple

imprisonment for 30 days. The fine amount if realized be given to the victim

Tirthanath Moran as compensation'

32. Both the accused are acquitted from the charges u/s. 34113261506 IPC'

33. The period of detention already undergone by the convicted accused Harinder

Mallah in jail custody during the investigation, inquiry or trail, of the instant case

shall be "set off" as per provision of section 428 of CrPC'

34.Letacopyofthejudgmentbegiventotheconvictsfreeofcosts.

35. Let a copy of this order be send to the Superintendent of District Jail' Sadiya'

36. This case was initially fixed for judgment on 22104121' But due the absence of

accused Bijendar Mallah the w/A was pending against him' Later due to outbreak

of Corona both the accused did not appear and hence the case reverted back to

the stage of appearance from last few dates. As the accused appeared before the

court on osloSl:zl,their prayer for previous bail were allowed and the argument

was reheard on the same day. The case is accordingly fixed today for judgment'

. Given under my hand & seal of this court and delivered in the open court on this

9th day of August, 2O2l at Chapakhowa' Sadiya'

ffi

CHAPAKHOWA, SADIYA
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PROSECUTION WITN ESSES:

1. PW-l PRASENJIT MORAN

2. PW.2. TILESHWAR MORAN

3. PW.3 MANOJ MALLAH

4. PW.4 ROHIT MALTAH

5. PW.s BHAIMON SONOWAL

6. PW.6 TIRTHANATH MORAN

7. PW.7 PADMA GOGOI

8. PW.8 D.C. BORAH

DEFENCE WITNESSES:

NIL

EXHTBTTEp pocuM ENTS ( pRosEcuTroN)

1. EXT.1 FIR

2. EXT.2 SKETCH MAP

3. EXT.3 MEDICAL REPORT

4. EXT.4 CHARGE SHEET

EXHTBTTED pocuMENTS (DEFENCE)
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