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JUDGMENT

1' In this case accused Rafikul Amin is facing the trial for the case file by the

/ informant Sabina Begum uls.420 IpC.

n /e The genesis of this criminal trial traced back to a first information statement or

MrSt ejahardated l3lo3l2l lodged by informant Sabina Begum wherein it was stated,

,df$p#*mil'.;.ff l:::,Ht:::*;tnl::'-ffi ;::::.Hi::::;:THJ
alleged that the accused even forced her to take a loan of Rs.50,000/- from bank

but he did not take any step for repaying the loan and hence the informant filed

this case.



4.

On receipt of the FIR, the O/C of Sadiya Police Station registered a case bearing

Sadiya Police Station case No. s1,lzl under section 420 Ipc. The case was

investigated by S.I. Padmapani Borah and after completion of the investigation the

I.o. submitted charge sheet against the accused under Sections 420 rpc.
After the charge sheet was filed the case was made over to the file of this couft.

Accordingly after taking cognizance of the offences, copies of relevant documents

were furnished to the accused person under section 207 of Cr. P.C. After hearing

the learned counsel, the contents of the charge uls 420IPC is framed, read over

& explained to the accused to which he pleaded not guilty and claimed to be tried.

In support of the case, prosecution examined four witnesses. After closure of
prosecution evidences statement under section 313 of Cr.P.C. is recorded. All the

incriminating materials found during prosecution evidence were put to the accused

and same were of total denial. Defence declined to adduce evidence. Heard the

argument put forwarded by the learned counsels for both the sides as well as

gone through the evidences available on record.

6. Point for determination.

i, Whether the accused on different occasions have cheated the
informant Sabina Begum and other businessmen by dishonestty
including them to deliver about Rs,7.7 takhs and had coverted the the
money in his own use and thereby committed an offence punishable

u/s 42O IPC ?

Discussion, Decision and Reasons thereof:-

7. Pw.l Smti. Sabina Begum deposed that she is the informant of this case and

accused was her husband. She said that she had filed this case about 5/6 months

back. She said that she married to the accused about two year back she had a

son from her previous marriage. After marriage the accused took money from her

f,or business. She had also obtain a loan of Rs.50000/- from North East Bank and

5.

,,.,H"t'['!lnfgBanjilif.;.nnio lim l:1., 
-t vesetables business. She further deposed that she asain paid

him Rs.65000/- by obtaining a loan from Bandhan Bank. But the accused wasted

all the money and did not return any money against the loan. After that he
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started a business of selling Ginger and obtains Rs.1.75 Lakh (Approx) from three
persons Papu Dubey, Rahul and Balendra. After that he went to Nagaon on the
pretext the business and stayed that for the period of three month and also kept
his mobile phone for switch off. The accused threatened her that he would
destroy her face with acid. She also tried to file case at Chamuguri pS but they
did not register her case, The accused also threatened her to through her in

brothel. She said that she handed over him to Sadiya ps. Ext.L was the FIR and
Ext.1(1) was her signature.

During cross examination she deposed that she had not produced any
document' She admitted that the FIR was written as stated by her. She admitted
that accused did not obtain any cash money from any person. The accused
bought ginger amounting to Rs.1.75 Lakhs. She admitted that she stated the
same to the police and she did not know if they have not mentioned it in the FIR.

She denied that she filed a false case as his family member did not accept their
marriage. She did not submit any document for loan either to police or in the
court. She denied the suggestion that she did not take any loan and paid her
husband.

Pw.2 Rahul Sah deposed that he knew the informant. But he did not know the
accused. on 12.10.2020 sabina bought ginger from him for an amount of
Rs.21000/- and out of that she paid Rs.7000/- as cash. After that he did not get
any money. When he asked the matter to Sabina she explained her conditions
and could not pay the rest money. She informed him that her husband runaway
with the money. When she filed the case the I/o called him and recorded his

statement.

During cross- examination he admitted that no business transaction happened

he had no complain against Rafikul Amin.

9' Pw.3 Balinder Sahani deposed that both the informant and the accused are
known to him. About 10 months and 6 days back accused bought ginger

amounting to Rs'68000 and sent her husband to sell the money. But till date they 
idid not repay the money. During cross- examination he admitted that he did not i'

8.

.lnOfaa l{agistrate$rth the accused. He do not know if Sabina handed over the ginger to the-sadiya, chapakhox[t s"o. He admitted that he did not file any complained in before anyone and



have any grudge against Rafikul Amin as he did not sell any item to him. She did

not know if Sony was benefitted by selling the gingers

10. Pw.4 Dipamoni Rajkhowa deposed that both sides are known to her. She said

that accused borrowed Rs.10,000/- from her and he ran away with that money.

During cross- examination she admitted that no written documents are there

between them and she did not the whereabouts of the accused and she denied

that she had deposed as taught by the informant.

APPRECIATION OF EVIDENCES

11. In this case the accused are facing the trial uls.4}O IPC. The prosecution had

examined the informant who is the wife of the accused along with three

independent witnesses in this case.

12' One of the core legal issue in which the whole case is based is upon the fact that

whether there is an offence of cheating committed by the accused person in this

case. Keeping this in mind let me move ahead with the penal section involved in

it and let us have a look at it. Section 420 of IPC deals with Cheating and

dishonestly inducing delivery of property.- whoever cheats and thereby

dishonestly induces the person deceived to deliver any property to any person, or
to make, a/ter or destroy the who/e or any part of a va/uable security, or anything

which is signed or sealed, and which is capab/e of being converted into a valuable

security, shal/ be punished with imprisonment of either description for a term

which may extend to seven years, and shall also be liable to fine.

13' The definition of cheating has been dealt under section 415 of IPC which lays

^I-' down, "Whoever, by deceiving any person, fraudulently or dishonestly induces

the person so deceived to deliver any proper$ to any person, or to consent that

Jud$al Magistrate$0lY;, Person shall retain any properV, or intentionally induces the person so

Sadiya, Chapakhot{tfuived to do or omit to do anything which he would not do or omit if he were

not so deceived, and which act or omission 7 causes or is likely to cause damage

or harm to that person in body, mind, reputation or property, is said to "cheat.,,

14. From the FIR as well as the testimonies in this case it appears that it is the pw.1

only who had pressed on the point that the accused dishonestly induced the



businessmen to deliver money to him on the pretext of business but he had used

it for his own personal gain and did not repay the amount. But the other
witnesses i'e., PW.2 and Pw.3 stated that the accused did not borrow nay money

from them it was the PW.L who bought gingers from them bur did not make the

payment. Hence both the PW.2 and pw.3 accepted that they have no grudge

against the accused. The PW.4 said that the accused borrowed money from her

which he did not repay but the pW4 had not filed any case in this regard. she

had also failed to show any documents in this regard. The accused during the

statement recorded u/s.313 CrPC accepted the fact that he had borrowed money

from the PW.4 but he had repaid it through his wife. Hence in my opinion since

the claim of the PW.4 had no mention in the FIR or in the testimony of the pW.1

I find to ground to hold her testimony as trustworthy in absence of corroboration.

15. In the case of v.Y,Jose and another vs. state of Gujarat and another,
(2oo9) 3 scc 78, the Hon'ble Supreme court has held in para "!2. For the
purpose of constituting an offence of I cheating, the complainant is required to
show that the accused had fraudulent or dishonest intention at the time of
making promise or representation. Even in a case where allegations are made in

regard to failure on the part of the accused to keep his promise, in absence of a
cu/pable intention at the time of making initial promise being absent, no offence

under Section 420 of the Indian Penal Code can be said to have been made out."
Similarly it is also observed that an offence of cheating cannot be said to have

been made out unless the following ingredients are satisfied: (i) Deception of a
person either by making a false or misleading representatlon or by other action or
omission; (ii) Fraudulently or dishonestly inducing any person to deliver any

,/
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property; or to consent that any person shall retain any property and finally

S,ffi$[L", 
intentionally inducing that person to do or omit to do anything which he woutd

,affiiUagistratQ(M),not do or omit. For the purpose of constituting an offence of cheating, the

i"O,y",ChapakhNa complainant is required to show that the accused had fraudulent or dishonest

intention at the time of making promise or representation. Even in a case where

allegations are made in regard to failure on the part of the accused to keep his

promise, in the absence of a culpab/e intention at that time of making initia/

promise being absent, no offence under Section 420 of the Penal Code can be

said to have been made out."
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16' An offence of cheating would be constituted when the accused has fraudulent or
dishonest intention at the time of making promise or representation. There is no

evidence on record from the side of the prosecution that the accused person had

the intention to commit the offence. In fact there is no evidence even remotely to
show that the accused had committed any offence as alleged in the FIR. Hence I
find that here the prosecution side miserably failed to establish any case against
the accused u/s420 IpC.

17' From the discussion made above and by stitching everything together this Court
is of the opinion that, the Prosecution has failed to establish its case against the
accused, beyond all reasonable doubts. As such, the accused is found not guilty
of the charge uls.420IPC and he is hereby acquitted and set at liberty forthwith.

The perusal of the Case Record shows that the accused was in judicial custody
since the date of his arrest and none had appeared to stand as a bailor for him.
Since the accused is found not guilty and is already been acquitted from the case,

in view of circular of Hon'ble Gauhati High Court, dated 23'd March 2O2L I deem it
proper to release the accused on execution of pR bond of Rs.500/-.

19. Inform Superintendent of District Jail Sadiya by sending a copy of this judgment.
20. Given under my hand & seal of this Couft and delivered in the open Court on this

10th day of September, Z02L at Chapakhowa, Sadiya. -/M"(
SubDivlsional

(sANGrrA HA6didd Magiatrato(M ),
SU B. DIVISIONAL JUDICIAI. fridIrrffi$OWA

CHAPAKHOWA, SADIYA



APPENDIX

PROSECUTION WITN ESSES:

1. Pw.1 Smti. Sabina Begum

2. Pw.2 Rahul Sah

3. Pw.3 Balinder Sahani

4. Pw.4 Dipamoni Rajkhowa

DEFENCE WITNESSES:

NIL

EXHTBITEp pocuM ENTS (pRosEcuTION )
1. Ext. l FIR

EXHTBITEp pocuMENTS (DEFENCE) _zNrL ab6"(
.r,,o,3llu?{'3ffi*r,
Sadiya, Chlpakhorru
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CHAPAKHOWA, SADIYA
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