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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA 

 
 
District :     Tinsukia 
 
Present :      Sri  J.K Das, AJS,   
           Addl. Sessions Judge-2, 
             (FTC), Tinsukia.     
 

 

                        Misc. Appeal No. 05 of 2022 
 

Arising  out  of order dated 15/06/2022 passed   by Ld.  
Civil Judge, Tinsukia in  connection  with Misc. (J)  Case  
No. 72 of  2021 arising out of Title  Suit  No. 44  of  2021.  
 

  
1. Sri  Satyanarayan  Gupta, 

                        S/o. Late  Raja  Ram  Gupta. 

 
2. Sri  Sitaram  Gupta, 

        S/o. Late  Raja  Ram  Gupta. 

 
    Both  are  residents  of  :- 

    Borhapjan, P.O  Borhapjan,    

    P.S  Doomdooma,  

    District : Tinsukia, Assam.    

              ----------Appellants. 
  
           -Versus- 
 

1. Sardar  Mahima  Singh, 

S/o.  Sardar  Trilok  Singh, 

R/o. Borhapjan, P.O  Borhapjan,    

P.S  Doomdooma,  

District :- Tinsukia, Assam. 

………..Respondent. 
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1. State  of  Assam, 
       Represented  by  Government  Pleader,  

Tinsukia  District,  Tinsukia. 
 

2. The  Deputy  Commissioner, 
       Tinsukia  District,  Tinsukia.  

 
3. The  Additional  Deputy   Commissioner 

(Revenue), 
                         Tinsukia  Deputy  Commissioner, 
                         Tinsukia, Assam. 

 
4. The  Circle  Officer, 

Doomdooma  Revenue  Circle, 
P.O. Doomdooma, 

                          District:-  Tinsukia,  Assam. 
               ………..Proforma Respondents. 

 

Appearance :- 

         Sri B.  Mishra………..……………Advocates for the Appellants. 

         Sri N. Prasad……………………..For  the  Respondent. 

         Sri  A.K  Karmakar………....For  the  Proforma  Respondent.      
   

         Date of argument             :  30.09.2022. 
         Date of Judgment             : 29.10.2022. 
  

 

 O R  D  E  R 

 
1.                This  appeal is  preferred Under Section 43 Rule 

1(r) of Civil Procedure  Code and  other  Provisions  of  Law  

against the order  dated  15.06.2022 passed  by Learned  

Civil  Judge,  Tinsukia  in Misc. (J)  Case  No. 72 of  2021,  

which  has  arisen  out  of Title  Suit  No. 44  of  2021 for  

temporary injunction  against  the  appellants/opposite 

parties. 
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2.               The  Respondent  as  plaintiff filed Title  Suit  No. 

44  of  2021  with  prayer  for  declaration  that  the  

plaintiff  having  been  in  continuous,  peaceful  

uninterrupted,  possession  of  the  Schedule „A‟ Land  by  

purchasing  its  Possessory  Right  on  15/02/2010  is  

legally  entitled  to  continue  in  occupation  thereof  and  

the  defendant  Nos. 1  and  2  have  no  any  valid  right  

or  legal  authority  to  forcibly  evict  him  therefrom  in  

any  manner  whatsoever; for  permanent  injunction  

restraining  the  defendant  Nos. 1 and  2  their  agents,  

employees,  servants,  associates  and  or  any  person(s)  

claiming  through or  under  them  for  making  any  

obstruction,  interference  in  possession  of  the  plaintiff  

over  and  in  respect  of  the  Schedule „A‟ Land  and  from  

doing  any  other  acts,  deeds   or  things  whatsoever  

thereon  and  also  restraining  the  defendant  Nos. 1  and  

2  from  effecting  demarcation  by  the  defendant  No. 6  

or  otherwise  in  any  manner,  on  the  basis  of  their  

illegal  restoration  of  their   names  in  the  revenue  

records  in  disguise   of  taking  forcible  possession  of  

the  Schedule „A‟  Land  by  evicting  the  plaintiff  and  

other  reliefs. The plaintiff  also  filed  Misc.(J)  Case  No. 

72 of  2021,  under  order  39 Rule  1,  2  and  3  R/W  

Section  151  of  Cr.P.C  and prayed  for  temporary  

injunction  in  the  light  of  prayer  made  in  the plaint.  

   
3.                  The  Respondent  appeared in those  cases and  

filed  his  written  statement  and  written  objection 
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alongwith  the  documents. 

 
4.                  The  Appellants  prayed  before  the  Court  to  

call  for  the  records  of  the  Title  Suit  no. 44/2021 and  

Misc(J)  Case  No. 72 of  2021  from  the  court  of  the  

Ld. Civil  Judge,  Tinsukia.   

            

5.                  Being  high  highly  aggrieved  and  dissatisfied  

with the  impugned  order  dated  15.06.2022, the 

Appellant,  Sri  Satyanarayan  Gupta among  other  things   

has drawn the attention to set aside the impugned order 

dated  15.06.2022 on the  following among other grounds  

:- 

A. That  the  Learned  Civil  Judge  did  not  consider  

the  facts  and  circumstances of the  case;  which  

are  stated  in  the written  statement/objection  

alongwith its  documents  and  passed  the  

impugned  order  which  is  contrary  to  the 

provisions  of  law, hence,  the  same  is  liable  to  

be  set  aside. 

B. That  it  appears  from  the  order  that  the  vital 

issues  regarding  case  as  well  as  the  prayer  

made  thereof  in  the  case  neither  been  

discussed  in  the  impugned  order  nor  

considered  and  passed  impugned  order  turning  

to  a  different  facts  and  ignored  the  subject  

matter  of  issue  as  well  as  to  appreciate  the 

provisions  of  law;  and  as  such,  the  impugned  

order  dated  15-06-2022 is  liable  to  be  set  

aside. 
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C. That  the  Learned  Civil  Judge  has not  taken 

into  consideration  all  the  3(Three)  golden  

principles  for  grant  or  refusal  of  temporary  

injunction,  which  is  mandatory  in nature,  

hence,  the  impugned  order  dated  15-06-2022 

is  liable  to  be  set  aside. 

D.  That  the  Ld.  court  did  not  consider   the  fact  

that  the  Patta  no. 1;  as  mentioned  in  the  

Schedule  of  the  Plaint  is  nowhere  related  to  

the  copy  of  the  Jamabandi  filed  by  the  

Respondent  no. 1:  since  the  said  Jamabandi  is  

in  regards   to  the  Patta  No. 110. 

E.     That  the  Ld.  Court did  not  consider  the  fact   

that  the  mutation  granted  in  the  name  of  

Tileswari  Devi  and  Hareram  Das  on  

07.02.2010  is  purely  on  the  basis  of  

possession  and  the  original  owner   remains  

the  Hukhanguri  Tea;  and  being  that   position  

registered  Deeds  were  executed  by  them  

having  no  title. 

F.     That  the  Ld.  Court did  not  consider  the  fact   

that  the  total  land  covered  under  Dag  no. 99  

is  0  Bigha  3 Katha  10.59  Lessas; classified  as  

“Chah  Tali”,  then  as  to  how  the  mutation  was  

granted   against   0 Bigha  4 Katha  01 Lessas  in  

favour  of  Smt.  Tileswari  Devi  and  Hareram  

Das;  which   is   excess  from  the  total  land.  

G. That  the  Ld.  Court failed  to  consider  the  

inspection  report  from  the  Map.  The  extra  
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land  is  excess   was  never  the  part  of  Decree  

and  moreover  the  Dag  no. 99  was  not  located  

in  field.  

H. That  the  Ld.  Court failed  to  consider  the  fact  

that  the  Decree  passed  in  Title  Suit  no. 83  of  

1975  and  executed   vide  Title  Execution  no. 

03  of  1990  was  for  0 Bigha  2 Katha  0 Lessas  

land  under  Dag  no. 99;  so  obviously  the  

Decree  holder  could  not  have  been  put  into  

possession  of  any  excess  land. 

I.     That  the  Ld.  Court failed  to  consider  that the  

Judgment  of  Assam  Revenue  Board  where  in 

Para  no. 3  of  Page  no. 3;  it  is  stated   that  

both  the parties   are  encroachers. 

J.      That  the  Ld.  Court failed  to  consider  that  the  

mutation  granted  to  the  present  appellants  

are  in  regards  to  the  land  containing Dag  No. 

98,  100  and  101  and  they  consequently  

partitioned  the  Dag  no. 100  and  in  that  

manner  Dag  no. 99  has  not  been  effected;  

hence;  neither  Tileswari  Devi  nor  Hareram  

Das  or  Mahima  Singh  who  claims  to  derive  

his  possession  from  Tileswari  Devi    has  any  

standing in  the  suit.  

K. That  the  Ld.  Court  has  while  passing  the  

impugned  order  has  stated  “that  the  O.Ps  in  

this  instant  case  has  not  claimed  that  they  

have  been in  possession  of  Schedule  -  A  land  

but  has  only  claimed  ownership  over  Schedule 
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– C  land  on  the  basis  of  their  mutation  in  

the  revenue  record  of  which  Schedule-A  land  

is   a  part  and  parcel”,  instead  of  going  into  

the  merits   and  materials  of  the  case. 

L.      Thus,  in  view  taken by  the Learned  Civil  

Judge  is  based  on  out  of  materials  on  record  

and  prayer.  There  are  various  kinds   of  

possession    and   almost  those  is  viz. (a) 

Physical  Possession  (b)  Documentary  

possession  (c)  Symbolic  possession  (d)  

Constructive  possession   are  important  and  the  

impugned  order  dated  15-06-2022  is  quiet  

silent  on  which  kind  of  possession  is  meant  

herein. 

M. That  the  Ld.  Court;  vide impugned  order  

dated  15.06.2022;  restrained  the  opposite  

parties,  which  will  cause  serious  hardship,  

prejudiced,  inconvenience  and  irreparable  loss  

to  the  appellants,  which  will  ultimately  lead  to  

multiplicity  of  the proceedings/suits.  The  

impugned  order  dated  15.06.2022  is  quite  

contradictory. 

 

6.                  As  such,  the  Appellants  prayed  for  staying  

the operation  of  impugned  order  dated  15.06.22 passed 

in Misc(J)  Case  no. 72 of  2021  and  also  prayed  for  

calling  the  records  of Misc(J)  Case  no. 72 of  2021 

arose  out of  Title  Suit No. 44/2021 from  the Ld. Civil  

Judge,  Tinsukia.   
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7.                 The Respondents contested  the appeal by 

appearing in the instant case.   

 
8.                 The  Proforma  Opp. Party no. 1  to 4/State of 

Assam  are  also  duly  represented  by  the Govt. Pleader  

Sri  A.K  Karmakar.  

 
9.                 I have   heard  the   argument  advanced  by   

the learned counsel of the appellant and also deciphered 

the materials on record, especially the  order dated 

15.06.2022  passed  by  the Ld. Civil  Judge, in Misc.(J) 

case  no. 72 of  2021 arising out  of  Title Suit No. 44/2021 

for an appropriate conclusion of the instant appeal.    

      
10.                 I  have  carefully  perused the Memo of Appeal, 

the case record of the learned court below, impugned  

order, passed  by  the Ld. Civil  Judge, in Misc.(J) case  no. 

72 of  2021 arising out  of  Title Suit No. 44/2021.   

 

POINT FOR DETERMINATION: 
 

11.                 Basing upon the material on record now the  

Point to be decided by the appellate court is that – 

 

(i)Whether the  order dated  15.06.2022 passed by 

passed  by  the Ld. Civil  Judge, in Misc.(J) case  

no. 72 of  2021 arising out  of  Title Suit No. 

44/2021  is  liable  to  be  set  aside and  

quashed? 
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Discussion Decision & Reasons thereof  
 

12.                 Before   appreciating  the   rival   contention   

of   the  Ld. Counsel for  the Appellant,  I have  gone  

through  the  order dated  15.06.2022 passed by Ld. Civil  

Judge, in Misc.(J) case  no. 72 of  2021 arising out  of  

Title Suit No. 44/2021.    

                       

13.                 During  argument  the  Learned  counsel  for  

the  appellants   submitted  that the  Patta No. 1  as  

mentioned  in  schedule  of  the  plaint  is  nowhere  

related  to  the  copy  of  Jamabandi  filed  by  the  

respondent  as  the  Jamabandi  relates  to Patta  No. 110. 

The  Ld.  Advocate further  submitted  that  tolal  land  

covered  under  Dag  No. 99 is  0 Bigha  3 Kathas  10.95 

Lessas  classified  as  CHAH  TALI,  then  as  to  how  the  

mutation  was  granted  against 0 Bigha  4 Kathas  0.1 

Lessas    in  favour  of  Tileswari  Devi  and  Hareram  Das,  

which  is  excess  of  the  total  land.  He  further  

submitted  that  the  inspection report  of   Ld. Munsiff  No. 

1,  Tinsukia,  who  decided  the Title Suit No. 83/1975  was 

never  the part  of  the  decree of Title Suit No. 83/1975  

could  not  be located  in  the  field.    He  further  

submitted  that  the  mutation  granted  to  the  

appellants/opposite party  Nos. 1 and  2/defendant  Nos. 1  

and 2  relating  to  the  land  containing  Dag  no. 98, 100  

and  101.  Subsequently  Dag No. 100  was  partitioned  so  

there  was  no  any  occasion  to  affect  the  area  of  Dag  

No. 99. 
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14.                  Learned  counsel  for  the  Respondent  

submitted  that  the  respondent  came in occupation of  a  

Schedule  „A‟ Land  of  the  plaint  way  of  purchase  of  

Possessory  Right  on  15/02/2010  on payment  of  

consideration   of  Rs. 50,000/-  from  its  owner  and  

occupier  Smt.  Tileswari  Devi  (Plaintiff  of Title Suit No. 

83/1975) and  fenced  the  same with  bamboo  sticks  and  

the  said  Schedule „A‟  land  is  a  part  and parcel  of  

decreetal  land  of  Title Suit No. 83/1975 ,.  Which  was  

handed  over  by  the  Nazir  of  the  Court  to Decree 

Holder  of  Title Suit No. 83/1975.  He  further  submitted  

that  decree  of  Title Suit No. 83/1975  was  executed  as  

per  boundary  of  the  Suit  Land  of  Plaint  of  Title Suit 

No. 83/1975   on  the  basis  of  local  inspection  

conducted by  Ld.  Munsiff  No. 1,  Tinsukia  in  assistance  

of Revenue  officials.  He  pointed  out  that  the  revenue  

official  measured  the  decreetal  land  and  reported  that  

Dag  Nos. 99  and  100 are  adjacent  to  each  other  in  

the  Cadastal  Map,  however,  there  are  excess  land  

measuring  138  feet  in between   Dag  Nos. 99   and  100  

in  the  field.  The  Learned  Munsiff  No. 1,  Tinsukia  

drawn  Memorandum of  Inspection,  wherein  the  above  

excess  land  in  between  Dag  Nos. 99  and 100  is  

clearly  shown. 

  
15.               The  Ld.  Counsel  for  the  respondent  further  

submitted  that after  coming  in occupation  of   decreetal  

land  of  the  Title Suit No. 83/1975,  Tileswari  Devi  sold  

out  possessory  right  of  Schedule „A‟  land  to   the  
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respondent  on  15.02.2010  and  since  then  the  

respondent  has  been  in  exclusive  peaceful  possession  

of  the  same  without  interference  or  claim  of  any  

person  including  the  appellants,  who  resided  in  the  

same  locality. He  also  submitted  that  the  names   of  

appellants  were  deleted  from  the  revenue  records as 

per order of ADC  passed  in  Revenue  Appeal  No. 2 of  

2007,  and  subsequently  the  same  was  confirmed  by 

Assam  Board  of  Revenue (Revenue  Case  No. 137 

RA(TIN)/09)  and  by  Hon‟ble  Gauhati High  Court   in  

WP(C)  No. 849  of  2010 on  21/04/2016.  It  is  also  

highlighted  that  the  Mutation  was procured  by  way  of  

possession,  which  is  not  permissible  in  law. 

 

16.                Ld.  Advocate  further  submitted  that  the  

revenue  officials  have  illegally  restored  the  names  of  

appellants  in  the  revenue  record. He  shown  the  

remark  column  of  the  Jamabandi,  wherein  it  is  found  

that  on  the  basis  of  order  of Gauhati High  Court   

dated 21/04/2016 passed in  WP(C)  No. 849  of  2010 and  

Title  Suit  no. 83  of  1975  and  order  of  ADC (R)  dated 

10/04/2018 passed  in  File  No. TRKG  10/2012/268,   the  

names  of  Appellants   (Satyanarayan  Gupta  and  Sitaram  

Gupta)  are  illegally  restored  in   respect    of  land  

measuring  2  Bighas  4 Lessas,  under  Dag  Nos.  98, 

100, 101  of  Hukanguri  T.E  110  F.C  grant.  He  also   

pointed  out  that  the  file  in  which  the  said  order  is  

passed  is  yet  to  be traced  and  submitted  that  on  the  

basis  of  the  restoration  of  their  names  in  the  
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Revenue  Record,  the  appellants  have  been  attempting  

to  disturb  the  possession  of  the  respondent  in  respect  

of  Schedule „A‟  land  which   is  excess land in-between  

Dag  no. 99  and  100  as  per  Memorandum  of  

Inspection  conducted  in  course  of  proceeding  of  Title  

Execution  Case  No. 3  of  1990  arising  out  of  Title Suit 

No. 83/1975. He  also  brought  notice  of  the  Court  

regarding  the  opinion   of  Government  Pleader  

submitted  to  the  ADR (R),  Tinsukia,  wherein  it  is  

opined  that  restoration of  name  of  appellants  in  the  

Revenue   Records  are  totally  illegal  and  also  opined  

for  granting  sanction  for  prosecution  of  Revenue  

officials.  

 

17.                On  analysis  of  order  dated  15/06/2022,  

impugned  here  in,  shows  that  Learned  Civil  Judge,  

Tinsukia,  discussed  all  the  three  settled  principles  

governing  in  disposal  of  petition  for  the  field  of  

interim  injunction. Ld. Court  below  found  existence  of  

prima-facie  case  in  favour  of  respondent  and  to  go  

for  trial.  

 
18.                The  pleaded  case  of  the  respondent  reflects  

that  Schedule „A‟  Land  has  not  been in possession  of  

the  appellants,  more  particularly  on  and  from  

01/06/2009  and  as  such,  after  elapse  of  period  of  

more  than  12 years  of  the  execution  of  the  decree,  

the  claim of  the appellants  at  this  stage  that  Schedule  

„A‟  land  falls  under  Dag  no. 100  is  not  tenable. It  is  

also  pleaded  that  the  Circle  Officer,  Doomdooma,  on  
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his  report  submitted  to  the  ADC (Revenue),  Tinsukia,  

reported  that  Schedule „A‟ land  is  a  disputed  land  as  

regards  its  boundary  and  on  the  disguise  of  

demarcation  proceeding,  the  appellants  are trying  to  

take  forceful  possession  of  the  Schedule „A‟ land  by  

evicting  the  respondent   therefrom. It is  also  the  case 

of  the  respondent that  the initiation of  demarcation 

proceeding  by  Circle  Officer, Doomdooma,  without  

going  through  the  validity  and  propriety  of  mutation  

granted  to  appellant  is apparently  illegal  and  against  

the  law.  

 
19.               I have  gone  through  the  written  objection  

filed  by  the  appellants in Misc(J)  Case  no. 72 of  2021  

and  found  that  Memorandum  olf  inspection  is  

categorically  admitted  by them.  There  is  no  any  denial  

regarding  the  documents,  which  are  part of  the  

records.  In  the  written objection,  the  appellants  no  

where  categorically  claimed  that  they  are  in  

possession of  Schedule „A‟  land. I  have  found  that  no  

case  is  set  out  in  defense  by  the  appellants  before  

the Lower  Court. 

 
20.               Allegation  and  denial  obviously   gives  right  to  

prima  facie case.  There  is  a  substantial   question,  

which needs  investigation   and  decision  on  merit.  I  am  

in  concurrence  with  learned  Court  below  that  in  the  

given  fact  and  circumstances,  there  is  strong prima  

facie  case  in  favour  of  the  respondent.  
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21.               There is  every possibility  that  on  the  disguise  

of  demarcation  proceeding,   the  appellants  make  

attempt  to  dispossess  the  respondent  from Schedule-A  

land  which may  frustrate  the  entire  suit. In  view  of  

same,  existence  of  irreparable  loss  in  favour  of  

respondent  as  held  by  learned  court  below,  appears  

to  be  right  and  logical. 

 
22.              We  may  fruitfully  remind  of  Hon‟ble  Apex  

Court  in  Wander Ltd. And  another  -Versus-  Antox  India  

P. Td.,  1990 (SUPP) SCC 727  by  quoting  the  following- 

 
“The  appeals  before  the  Division  Bench  were against  

the exercise  of  discretion  by  the  Single  Judge.  In  such  

appeals,  the Appellate  Court  will  not  interfere  with  the  

exercise  of  discretion  of  the  court  of  first  instance  

and  substitute  its  own  discretion  except  where  the  

discretion has  been shown   to have  been  exercised  

arbitrarily,  or  capriciously  or  perversely  or  where  the  

court  had  ignored  the  settled  principles  of  law  

regulating  grant  or  refusal  of  interlocutory   injunctions. 

An  appeal  against  exercise  of  discretion  is  said  to  be  

an  appeal  on  principle. Appellate  Court will  not  

reassess  the  material  and  seek  to  reach  a  conclusion  

different  from  the  one  reached  by  the  court below if  

the  one  reached  by  the court  was  reasonably  possible 

on  the material.” 

 
23.               In  Sharmila  Vijay  Shetty –Versus-  Hemendra  

Prasad  Barooah  and  others,  (2016) 3  GLR  50. Our  
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Hon‟ble  High  Court  held  that – 

“Injunction  is  a  discretionary   relief  pending 

adjudication  of  the  suit.  Discretion has  to  be exercised  

on  sound  principals   keeping  in  mind  the  golden  

principles  governing grant  of injunction. Appeal  against 

exercise of discretion  is  an  appeal  on principle. Appellate  

Court  would  normally  not interfere  with  the exercise  of  

discretion  if  the  conclusion reached  by  the  Trial  Court  

is  reasonably possible  based on  the  materials on  

record”. 

 
24.                 It  appears  to  this  court  that  learned Court  

below   rightly  came  to  the  conclusion  that  the  

purpose  of  instituting  this  suit  shall  become  

infructuous, if  the respondent is dispossessed from 

Schedule „A‟ land.   Construing  the  entire  order impugned  

here in,  it  appears  to me  that  Ld. Civil  Judge,  

Tinsukia,  discussed  all  the  three  golden  principles  

from  grant/refusal  of  injunction  as per  settled  

principles  of  law. Order  does  not  suffer  from  any  

perversity  nor  has  been  passed  usurping jurisdiction of 

the learned court.  

 
25.                In  view  of  ratio  laid  down  by Hon‟ble  Apex  

Court  and  judgment  of  our  own  Hon‟ble  High  Court  

as  referred  above,  this  court  finds  that  Learned  trial  

Court  has  not  exceeded  its  jurisdiction, or has  acted 

illegally  or  with  material  irregularity  and passed the 

order in  accordance  of  law,  this  first  Appellant court is  

reluctant  to  interfere in the exercise of discretion by 



16 

 

learned Civil Judge, Tinsukia,  while  passing  the 

impugned  order. 

 
26.              As  a  result,  based  on  above  discussion,  this  

Misc. Appeal   stands  dismissed  on  contest.  

 
 

O R D E R 

 
27.               In  view  of  the  above  observation  and  

discussion,  the  order  dated  15/06/2022 passed  by Ld. 

Civil  Judge,  Tinsukia is  upheld.  

 
28.              With  the  above, the  appeal  is dismissed. 

 
29.              Send  back  the  original Misc(J)  Case  no. 72 of  

2021  alongwith Title  suit no. 44 of 2021 to the Court  of  

Learned  Civil Judge,  Tinsukia  along with a copy of this   

order. 

 
30.              The  appeal  is  disposed  of  on  contest  without  

any  cost. 

 

            Given under my hand and seal of this Court on this  

 the 29th  day of  October, 2022.  

 
 
Dictated and corrected by me:            

 
 

               (J.K  Das)                                              (J.K  Das)                                               
    Addl. Sessions Judge-2(FTC),               Addl. Sessions Judge-2(FTC),                          

      Tinsukia.                                               Tinsukia.     


