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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment: 14.10.2022) 

(Case No. POCSO Case NO.10 of 2019 (U/S 10 of the POCSO 

Act) 

 

COMPLAINANT : STATE OFASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Jagadish Pasowan (A1)  

S/O. Late Anup Pasowan 

R/O. Railway Colony, 

Balmiki Line 

P.S. Tinsukia 

District : Tinsukia(Assam)  

REPRESENTED BY  Munna Kr. Singh 

Learned Advocate  
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Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offence

s 

charge

d with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Sri 

Jagadish 

Pasowan 

13/04

/2019 

23/04

/2019 

10 of 

the 

POCSO 

Act 

Convicted Accused is 

sentenced 

to undergo 

rigorous 

imprisonme

nt for five 

years   and 

also to pay 

a fine of Rs 

20,000/- 
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in default 

R/I  for 6 
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The 
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was in Jail 

hazot 

from 

13/04/20
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19.  

 

Date of Offence 13/04/2019 

Date of FIR 13/04/2019 

Date of Charge sheet 26/06/2019 

Date of Framing of Charges 21/08/2019 

Date of commencement of evidence 05/03/2020 

Date on which judgment is reserved  

Date of Judgment 14/10/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. On 13/04/2019 at about 12:00 noon the informant did not 

find her 4 year old daughter at home. After searching for 

sometime the informant found her minor daughter lying in 

a naked condition in the bed of her neighbour Jagadish 

Pasowan. The informant also found that Jagadish was also 

sleeping with her minor daughter in a naked condition.  

2. Mrs “Y” being the mother of the victim lodged an ejahar 

with the O.C. of Tinsukia P.S. disclosing the said facts. On 

the basis of the said ejahar, Tinsukia P.S. case No. 

490/2019 u/s. 354A IPC R/w. section 18 of the POCSO 

Actwas registered against the accused. On completion of 

investigation, the I.O. submitted the charge sheet against 

accused Jagadish Pasowan u/s. 354A IPC R/w. section 18 

of the POCSO Act.  

3. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C. Then after hearing learned counsels of both 

sides and after perusal of relevant documents available on 

record the then learned Special Judge, Tinsukia framed a 

formal charge against the accused Jagadish Pasowan under 

section 10 of the POCSO Act vide order dated 21/08/2019. 

The charge was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 
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4. The then learned Special Judge, Tinsukia, transferred this 

instant case to this court for disposal vide order dated 

11/01/2022. 

 

5. Prosecution side adduced evidence of six witnesses in order 

to bring home its case. The statement of the accused 

recorded under section 313 Cr.P.C. is of total denial. The 

accused has declined to adduce evidence in defence.   

 

6.  I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The point for determination in this case is as follows: 

 

(i)  Whether the accused in this case on 13/04/2019 at 

Sripuria Pathar had committed sexual assault upon a child 

below twelve years by disrobing her and thereby 

committed an offence punishable u/s. 10 of the POCSO 

Act? 

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

 

8.  PW1 is the Medical Officer who examined the victim on 
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police requisition. PW2 is the informant and mother of the 

victim. PW3 is the victim. PW4 is the neighbouring witness. 

PW5 is the father of the victim. PW6 is the I.O. The relevant 

evidence of this case shall be considered at proper place to 

find out the truth of the prosecution case. 

  

9.  In this case the victim is a little girl of about 5/6 years. 

There is no dispute at the bar about the tender age of the 

victim. When the victim is examined by the Court as PW3, the 

then learned Special Judge, Tinsukia, put certain questions to 

her to ascertain her competency. This attending fact also 

lends support to the victim being of tender aged.  In view 

these facts it is held that the victim was a little girl of about 

5/6 years and so she was a child as defined u/s 2(1)(d) of the 

POCSO Act, 2012 at the time of the alleged incident.  

 

10.  Once the factum of the age of the victim is established, let 

me go through the evidence to find out whether the accused 

had committed the alleged offence or not. PW 3/ the victim 

testifies that she knows the accused and calls him “DADU”. 

According to her, on the day of the alleged incident the 

accused gave her some biscuits and then put off her pant. 

Thereafter, the accused made her to sleep on a cot and at 

that time her mother had seen through a hole of the wall and 

had taken her home and beaten her up.  

11.  Nothing could be drawn up during the cross examination 
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of PW 3 to shake her evidence regarding the material 

particulars of the prosecution case.  Nothing could be elicited 

during the cross-examination of PW3 to show that whatever 

she has stated about the accused committing the alleged 

offence was untrue or embellished. She has answered in 

negative the question whether the accused had removed her 

clothes on earlier occasion also when she had gone there to 

play. She also answered in negative the question if she had 

gone to the toilet in the house of the accused for which he 

had removed her pant. Now, by putting these two questions, 

the defence has admitted the fact that the accused had 

removed the pant of the victim. The defence has failed to 

bring support from the victim that the accused removed the 

pant as she had gone to the toilet at his house. Therefore, 

the fact remains that the accused removed the pant of the 

victim. He failed to give any cogent explanation for that act. 

In absence of any plausible explanation from defence side for 

the act of the accused putting off the pant of the victim, it 

remains that the accused had opened her pant with sexual 

intent.  

12. The evidence of the victim/PW 3 is corroborated by her 

statement given u/s 164 Cr.P.C. In her evidence PW 3 

testifies that she gave her statement before the magistrate 

after the incident. In her statement she had stated that when 

she had gone to the house of the accused to play, the 

accused took her to the room and disrobed her. Being 
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corroborated by her previous statement as provided u/s 157 

of the Evidence Act, the evidence of PW 3 gains more 

credence.   

13.  PW2 testifies that when she had not found her daughter at 

home, she searched for her and found her in the quarter of 

the accused. She found the door of the house of the 

accused closed and as she entered the house by pushing the 

door, she had seen her daughter lying on a cot and the 

accused standing near the cot. She had seen both the victim 

and the accused in nude condition. She immediately came 

out of the house of the accused taking her daughter and she 

had beaten her daughter for which there was gathering at 

her house. In her cross-examination PW2 has stated that as 

she had seen both the accused and the victim in nude 

condition, she thought that the accused committed sexual 

act on the victim.  

14.  The evidence of PW2 is firm and consistent regarding her 

minor daughter lying in a nude condition in a cot in the 

house of the accused and the accused standing near her in 

nude condition. The fact that she had beaten her daughter 

after bringing her back from the house of the accused 

makes her evidence inherently probable. It is very natural 

for a mother to become angry in such a situation. Such 

inherent probability heightens the credit of the evidence of 

the PW2. When the evidence of the victim is corroborated by 

such trustworthy evidence, the case of the prosecution 
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becomes stronger.  

15.  PW5 being father of the victim came to know about the 

incident from his wife. Admittedly he was not at home and 

as he came back after finishing his days work his wife 

narrated the incident to him. This evidence of PW 5 speaks 

of a normal course of activity in a family. It is very normal 

that whenever something takes place in a family, it is 

informed to all the members of the family. Here in this case 

PW 5 was not at home at the time of the incident. 

Therefore, it is natural that his wife narrated the incident to 

him on his arrival. And so the evidence of PW 5 has the 

grain of inherent probability and truthfulness. Being so this 

evidence of PW5 supports the evidence of PW2 which in 

turn reinforces the prosecution case.  

16.  PW4 testifies that on the day of the alleged incident he 

went to the market and he saw Raju Das in the P.S. Then he 

went to the P.S. and came to know that the accused had 

caught the victim with an intention to commit sexual assault. 

Though hearsay, this evidence of PW 4 also lends support to 

the prosecution case.  

17.  PW 6 is the investigating officer who did all the formalities 

of investigation such as visiting the place of occurrence, 

preparing the sketch map of the place of occurrence, 

recording the statements of the witnesses etc. His evidence 

is mostly formal in nature. However, his evidence 

corroborates the prosecution case regarding some attending 
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facts.  He testifies that on receipt of the ejahar when he 

visited the place of occurrence, he found the accused being 

confined by the public. He also testifies that the situation 

was noisy at the place of occurrence. This evidence of PW 6 

lends support to the evidence of PW 2 that when she had 

beaten her daughter taking her back from the house of the 

accused, the public gathered there.  

18.  The cumulative effect of the entire evidence as discussed 

above is that the prosecution has been able to establish the 

fact that the accused undressed himself and the minor 

victim who is below twelve years of age. The evidence of the 

victim/PW 3 is consistent, coherent and cogent regarding 

the fact that the accused put off her pant and made her to 

sleep on a cot.  The evidence of PW 2 is firm and intact with 

regard to the state of undress of the accused and the victim. 

There is evidently no justification for the naked condition of 

the accused save for the purpose of violating PW3. 

Assuming that the accused had not touched the vagina, 

anus or breast of the victim, his presence beside the victim 

in a state of nakedness is obviously an act done with sexual 

intent. That apart, the fact that the accused put off the pant 

of the victim without any plausible cause clearly shows his 

sexual intent. Amid such circumstances it is clear that the 

accused has done “any other act with sexual intent which 

involves physical contact without penetration” and 

resultantly he had committed an offence of sexual assault as 
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defined under section 7 of the POCSO Act.  

19.  While section 7 of the POCSO Act defines sexual assault, 

section 9 of the Act defines aggravated sexual assault. 

Section 9 enumerates twenty two (22) categories of sexual 

assault as aggravated sexual assault. As per section 9(m) of 

the POCSO Act, whoever commits sexual assault on a child 

below twelve years is said to commit aggravated sexual 

assault.  

20.  In the instant case indisputably the victim is a little girl of 

5/6 years. Hence, the act of the accused falls within the 

ambit of clause (m) of section 9 of the POCSO Act and so it is 

an offence punishable u/s 10 of the Act.  

 

21.   At this juncture it would be apposite to consider the 
statutory mandate of drawing the presumption in a case 
under the POCSO Act. Sections 29 and 30 of the POCSO 
Act enable the court to draw rebuttable presumption 
as to the culpability of the accused prosecuted under 
the provisions of the Act. Sections 29 and 30 place 
reverse onus upon the accused to displace any 
presumption of guilt. Let me quote section 29 of the 
Act in order to have a better perspective.  

 

“ 29. Presumption as to certain offences.---Where a 

person is prosecuted for committing or abetting or 

attempting to commit any offence under sections 3,5,7 and 

section 9 of this Act, the Special Court shall presume, that 

such person has committed the offence, unless the contrary 

is proved.” 

 
22.  In the case of Bhupen Kalita v. State of Assam 
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reported in 2020(3) GLT 403 learned single judge of 

the Hon’ble Gauhati High Court has laid down that in 

order to invoke the presumption incorporated under 

section 29 of the POCSO Act, the prosecution has to 

prove the foundational facts of the offence charged 

against the accused. If the prosecution is successful in 

establishing the foundational facts and the 

presumption is raised against the accused, the 

accused can rebut the same either by discrediting the 

prosecution witness through cross examination or by 

adducing his own evidence to demonstrate that the 

prosecution case is improbable based on the principle 

of preponderance of probability. However, if it relates 

to absence of culpable mental state, the accused has 

to prove the absence of such culpable mental state 

beyond reasonable doubt as provided under section 

30(2) of the Act.  

 
23.  In this instant case it transpires from the foregoing 

analysis and assessment of evidence that the prosecution has 

been able to prove the foundational facts of the prosecution 

case. The evidence of the prosecution side is cogent, 

coherent and consisting regarding the fact of the accused 

committing the offence as alleged. Situated so the 

presumptions envisaged under sections 29/30 of the POCSO 

Act is raised against the accused. The accused is entitled to 

rebut this presumption either by discrediting the prosecution 

witnesses through cross examination or by adducing his own 

evidence to show that the prosecution case is improbable 

based on the principle of preponderance of probability.  
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24.  The defence side has not adduced any evidence. Even 

during the cross examination of the prosecution witnesses 

also the defence side has failed to bring forth any evidence to 

show that the prosecution case is not at all probable. The 

accused has not been able to prove the absence of his sexual 

intent in putting off the pant of the minor girl and in himself 

standing near her in a naked state.  Hence it is held that in 

this instant case defence has not been able to rebut the 

presumption raised against the accused.  

25.  In the net result of what is discussed above with reasons it 

is held that accused Jagadish Pasowan has committed the 

offence u/s 10 of the POCSO Act. Accordingly the said 

accused is convicted u/s 10 of the POCSO Act.  

26.  Being so convicted this court considers the question of 

giving the convict the benefit of probation. However, 

considering the nature of the alleged offence and its adverse 

impact on social ethics, discipline, bonding and norms, this 

court is of the considered opinion that this is not a case 

where the benefit of probation as provided under section 360 

Cr.P.C. or section 3 & 4 of the Probation of Offenders Act 

1958 can be extended to the accused.  

27.  I have heard the accused on the question of sentence 

under section 235(2) Cr.P.C. The accused has stated that he 

is a man of 60 years. He has his wife with him and he is to 

maintain his wife. Therefore, the accused has prayed for 

taking lenient view.  
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28.  Now coming to the quantum of sentence this court finds 

the following aggravating and mitigating factors which are 

discernible from the facts and circumstances on the record.  

 

          Aggravating factors:   

     (i) The accused is a matured person. 

     (ii) He is a married person having his wife.  

     (iii) The accused is not remorseful of his conduct.  

 

Mitigating factors:  

     (i). The accused has no antecedent of criminal activities. 

(ii) No previous conviction is proved against the accused 

by the prosecution side. 

(iii) He has the burden of looking after his wife.   

 

29. In imposing sentence for an offence the court must 

consider both the personal and social aspects. The 

expectation of the society that the guilty must be duly 

punished gets due weight in deciding the quantum of 

sentence. The sentence must fulfil the need to punish the 

guilty as per law in order to protect the community generally 

and to deter the like- minded people from committing similar 

offences in future.  

 

30. This court has tested the facts and circumstances of the 
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case at hand on the touchtone of the aforesaid principles of 

sentencing. It has also considered both the aggravating and 

mitigating factors. The accused is a neighbour of the victim. 

He is a matured man while the victim is a little girl of about 

5/6 years. The accused being a married man having his own 

family should have been more careful, controlled and self 

restrained. The accused being the neighbour of the victim 

and being older in age than the victim should be vigilant 

about the safety, security and dignity of the victim. The victim 

is too young to be aware of all these factors. Amid such facts 

the act of the accused does not call for any leniency. The 

statutory punishment provided u/s 10 of the POCSO Act , 

2012 is also taken note of.  

 

31.  Taking note of all the facts and circumstances as discussed 

above,  this court is of the view that a balance could be 

maintained by sentencing the accused Jagadish Pasowan 

to undergo rigorous imprisonment for five years   and 

also to pay a fine of Rs 20,000/- ( Rupees Twenty 

thousand)  in default R/I  for 6 months. The fine 

amount, if realised, shall be paid to the victim u/s 357(1)(b) 

of Cr.P.C. The accused will be entitled to get set off the 

previous hazooti period from the total period of conviction. As 

there is no seized article in this case, no order is passed 

regarding disposal of seized article.  Furnish free copy of 

judgment to the accused immediately. 
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32.  In view of the nature of the offence I deem it just and  

proper to recommend this case to the learned Secretary, 

District Legal Services Authority, Tinsukia, u/s 357 A Cr.P.C. 

for awarding compensation to the victim, if not awarded 

earlier, under the Victim Compensation Scheme.  

 

33.  Send a copy of this judgment to the District Magistrate, 

Tinsukia, as required u/s. 365 Cr.P.C. 

 

34.  This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 14th day of 

October, 2022. 

 

 

 
 
                                                        (C.R. Saikia) 

                                           Addl. Sessions Judge Cum 

                                               Special Judge POCSO 

                                                 Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, 

MEDICAL 

WITNESS, PANCH 

WITNESS, 

OTHER WITNESS) 

PW1 Dr.Warisha Bora M.O. 

PW2 Smt. Anita Das Mother of the victim 

PW3 Miss “X” (name withheld) Victim 

PW4 Sri Lal Bahadur Hearsay witness 

PW5 Sri Raju Das Father of the victim 

PW6 Sri Nip Jyoti Nath I.O.  

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

   

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Medical report.  

2 Ext. 2 USG report 

3 Ext. 3 Radiological report 

4 Ext. 4 Ejahar 

5 Ext. 5 Extract copy of G.D. entry no. 487 

6 Ext. 6 Sketch map 

7 Ext. 7 Charge sheet 

 

 

 

 



                                         POCSO Case No. 10/2019 

18 | P a g e  
 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 

 

D. Material Objects: NIL 
 

Sr. 

No. 

Exhibit 

Number 

Description 

   

 

 

 

    (C.R. Saikia) 

    Addl. Sessions Judge Cum 

 Special Judge POCSO 

        Tinsukia 
 


