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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment: 29.10.2022) 

(Case No. POCSO Case NO. 18 of 2022 (U/S 376AB IPC R/w. 

Section 6 of the POCSO Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Suvas Sunar (A1)  

S/O.  Bahadur Sunar 

R/O.  Bahbari Gaon 

P.S.- Tingkhang  

District : Dibrugarh (Assam)  

REPRESENTED BY  Shreeram Prasad, 

Learned Advocate 
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Accused Details: 

 
Ran

k of 

the 

Accu

sed 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offences 

charged 

with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Suvas 

Sunar 

09/08

/2019 

Accused 

is in 

Judicial 

Custody 

376 AB 

IPC, 

R/w. 

section 

6 of the 

POCSO 

Act 

Convicted  Accused 

Suvas 

Sunar is 

sentenced 

to 

undergo 

R.I. for 

five years 

and also 

to pay a 

fine of Rs. 

20,000/- 

i.d. R.I. for 

6 months 

u/s. 10 of 

the POCSO 

Act. 

The 

accused 

has been 

in Jail 

hazot 

since 

09/08/20

19 till date 

i.e. 

29/10/20

22 

Date of Offence 09/08/2019 

Date of FIR 09/08/2019 

Date of Charge sheet 30/08/2019 

Date of Framing of Charges 04/11/2019 

Date of commencement of evidence 30/01/2021 

Date on which judgment is reserved  

Date of Judgment 29/10/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. The gist of the prosecution case as disclosed in the ejahar 

is that on 09/08/2019 at about 12:30 p.m. (noon) the three 

years and six months old minor daughter of the informant 

was playing in the road. At that time Sri Suvas Sunar of 

village Bahoni under Tingkhang P.S. in the district of 

Dibrugarh took that little girl to a nearby jungle by inducing 

her and there he committed some bad act on that little girl. 

As the little girl screamed one neighbouring lady namely Dil 

Kumari Chetry saw her in an unconscious condition.  

 

2. The mother of the victim lodged an ejahar with the O.C. of 

Bordumsa P.S. disclosing the said facts. On the basis of the 

said ejahar Bordumsa P.S. case No. 51/2019 u/s. 376 (i) 

IPC, R/w. section 4 of the POCSO Act was registered. On 

completion of investigation, the I.O. submitted the charge 

sheet against the accused Suvas Sunar u/s. 376(i) IPC, 

R/w. section of the POCSO Act.  

 

3. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C. Then after hearing learned counsels of both 

sides and  perusal of relevant documents available on 

record the then learned Special Judge, Margherita framed a 
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formal charge against the accused under section 376AB 

IPC, R/w. section 6 of the POCSO Act vide order dated 

04/11/2019. The charge was read over and explained to 

the accused to which he pleaded not guilty and claimed to 

be tried. 

 

4.  The then learned Special Judge, Margherita transferred 

this instant case to this court for disposal vide order dated 

20/01/2022. 

 

5. Prosecution side adduced evidence of six witnesses in order 

to bring home its case. The statement of the accused 

recorded under section 313 Cr.P.C. is of total denial. The 

accused has declined to adduce evidence in defence.   

 

6. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The points for determination in this case are as follows:- 

 

(I) Whether the accused in this case on 09/08/2019 at 

about 12:30 p.m. at a jungle near Madhabpur village 

under Bordumsa P.S. committed rape on the four 

year old minor daughter of the informant  and 

thereby committed an offence punishable u/s. 376AB 
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IPC? 

 

(II) Whether the accused in this case on the said date, 

time and place committed penetrative sexual assault 

on the four year old minor  daughter of the informant 

and thereby committed an offence of aggravated 

penetrative sexual assault as defined under section 

5(m) of the POCSO Act and  punishable u/s. 6 of the 

POCSO Act?   

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

 

8.  PW1 is the medical officer who examined the victim girl as 

per police requisition. PW2 is the victim. PW3 is the 

informant and mother of the victim. PW4 is the 

neighbouring witness. PW5 is the father of the victim and 

PW6 is the I.O. of this case. The relevant evidence of these 

witnesses shall be considered at appropriate places to 

discern the veracity of the prosecution case.  

9.  In this case the victim is a little girl aged about 4 years. 

PW1 being the Doctor opined that as per X-ray report, the 

age of the victim is below 12 years. At the time of her 

examination before the Court, the victim has stated her age 

to be 5 years. Learned Presiding Officer asked some 
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preliminary questions to the victim to ascertain her capacity 

of understanding. These facts lend support to her tender 

age. There is no dispute at the bar  regarding the tender 

age of the victim. Hence, it is safely held that the victim in 

this case was a child as defined u/s. 2(1)(d) of the POCSO 

Act.  

 

10.  Now coming to the fact about the alleged offence, I would 

like to analyse the evidence of the victim first. PW2 being 

the victim testifies that the accused took her near a bamboo 

bush of the garden alluring her that he would give her 

chocolates and biscuits. He undressed her and did 

something in her private part. He also did something by 

himself. PW2 further testifies that then she cried and told 

him that she would go to her mother, but the accused had 

not left her and so she assaulted him. She clarifies that the 

accused did all these things under the bamboo bush. 

According to her, thereafter the accused left her in the shop 

and she herself came home. She narrated the incident to her 

mother. She again deposes that the accused committed 

something in her private part and so she was angry. There 

was mud in her feet and hands. In her evidence PW 2 

deposes that the accused is a bad man. In vernacular she 

says of him as “BADMAS MANUH” which means a bad man.  

 

11.  The evidence of PW 2 that the accused did something in 
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her private part after disrobing her remains intact and un-

assailed during her cross examination. Such intact and un-

assailed evidence inspires credence which in turn fortifies the 

prosecution case.  

 

12.  The evidence of PW 2 is corroborated by her statement 

given u/s 164 Cr.P.C. Prosecution has tendered the statement 

of the victim as Exhibit 2.  In her previous statement she had 

stated that when she was playing with her friend the BAD 

MAN (She had referred to the accused as “BADMASTO”)   

took her towards the garden saying that he would give her 

biscuit. The „BAD MAN‟ opened her pant and had done 

something with her for which she felt pain and cried. When 

she said that she would go home he had not left her. Then 

one aunty came and took her from there.  

 

13.  The victim was a four year old small child at the time of 

the incident. It can easily be inferred that at that tender age 

her verbal skills and cognitive maturity had not developed. 

Therefore,   she even had not known what the accused had 

done with her. In her previous statement as well as in her 

evidence she had stated that the accused had done 

something with her after pulling down her pant. In her 

evidence she deposed that the BAD MAN had done something 

in her private part. As the victim was a very small child, she 

had not developed sufficient vocabulary to express the act 
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done by the accused. She could not express in words the act 

of the accused. Therefore, she had stated that the accused 

had done “KIBA KIBI‟ in her private part after opening her 

clothes.  

 

14. The evidence of PW 2 is consistent regarding the fact that 

the accused had pulled down her pant and had done 

something in her private part. Though it is not known 

certainly what the accused had done, one thing is very clearly 

established from her evidence that the accused had opened 

her clothes, particularly her pant and had touched her female 

organ.  

 

15.   PW 4 is another important witness as she had seen the 

victim at the place of occurrence with the accused. She 

testifies that on the day of the alleged incident at about 

12/12:30 noon she had gone to the neighbouring garden to 

tether her goats. Then she heard a girl crying inside the 

garden. Going near she had seen the accused puling the 

victim holding her both hands. She also deposes that at that 

time the accused put off his own pant. As she reached that 

place the accused put on his pant. She proves her statement 

u/s 164 Cr.P.C. as Exhibit 4 wherein she has admitted her 

signatures as Exhibit 4(1), (2), (3) and (4).  

 

16.  PW 4 withstands cross examination. Her evidence is not at 
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all assailed during her cross examination. Such intact evidence 

is worthy of credence.  The evidence of PW 4 is corroborated by 

her previous statement as required u/s 157 of the Indian 

Evidence Act. `In her statement recorded u/s 164 Cr.P.C. this 

witness had stated that the accused took the victim to the 

garden, opened her panty, pulled down his own pant and was 

pulling her by catching her hands. Being corroborated by her 

previous statement the evidence of PW 4 becomes firm, 

consistent and coherent. Such firm and consistent evidence 

inspires credence. When the evidence of the victim is 

corroborated by such trustworthy evidence, the prosecution 

case gets further fortification.  

 

17.  PW 3 testifies that her victim daughter had stated to her 

that when she was playing with her friend and the accused had 

taken her near the bamboo bush. She was told by the lady who 

had seen the victim near the accused that both the accused and 

the victim were naked and the victim was crying to come to 

mother. Though PW 3 had not witnessed the incident, her 

evidence is admissible as the victim had told her about the 

incident. The evidence of PW 3 also throws light on the 

prosecution case.  

 

18. PW 5 is the father of the victim. He testifies that on the day 

of the alleged incident he was on duty at Tinsukia town and 

then his wife called him over phone at about 12:00 noon and 
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informed him that his daughter was kidnapped by someone 

when she was playing outside. When he came home in the 

evening he came to know from his wife that his daughter was 

taken to a garden.  

 

19.  Though the evidence of PW 5 has not implicated the 

accused, his evidence lends support to the prosecution case to 

the extent that the victim was taken to the garden by someone. 

 

20. PW 6 is the investigating officer who did all the formalities 

of investigation after being endorsed for the same. PW 6 

testifies that the pubic brought the accused to the police 

station. This evidence of PW 6 lends support to the evidence of 

PW 3 that public caught the accused.  

 

21. From the foregoing discussion of evidence it transpires that 

the evidence adduced on behalf of the prosecution side is quite 

consistent, cogent and coherent regarding the fact that the 

accused had taken the four year old minor girl to the garden 

and touched her private part by pulling down her pant. The 

comprehensive effect of the entire evidence on record is that 

the prosecution has been able to establish the fact that accused 

took the four year old minor girl to the nearby garden and 

touched her private part by pulling down her pant.  

 

22. At this point it becomes necessary to look what offence is 
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made out by that act of the accused.  Section 7 of the POCSO 

Act defines the offence of sexual assault. According to this 

provision whoever with sexual intent touches the vagina, 

penis, anus or breast of the child or makes the child touch the 

vagina, penis, anus or breast of such person or any other 

person, or does any other act with sexual intent which involves 

physical contact without penetration is said to commit sexual 

assault.  

 

23.  Section 9 of the Act defines aggravated sexual assault. 

Section 9 enumerates twenty two (22) categories of sexual 

assault as aggravated sexual assault. As per section 9(m) of 

the POCSO Act, whoever commits sexual assault on a child 

below twelve years is said to commit aggravated sexual 

assault.  

 

24. In the instant case indisputably the victim is a little girl of 

4/5 years.  The accused committed the offence of aggravated 

sexual assault by touching the private part of the victim after 

pulling down her pant. Hence the act of the accused falls 

within the ambit of clause (m) of section 9 of the POCSO Act 

and so it is an offence punishable u/s 10 of the Act.  

 

25. Although no distinct charge u/s 10 of the POCSO Act is 

framed against the accused, in view of the provision u/s 

222(2) of Cr.P.C. as charge has been framed under  major 
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offences but the facts proved constitute a minor offence, no 

separate charge need to be framed u/s 10 of the POCSO Act.  

 

26. Once the important foundational fact has been established 

the presumptions laid down u/s 29/30 of the POCSO Act are 

drawn against the accused.  

 

27. Sections 29 and 30 of the POCSO Act enable the 
court to draw rebuttable presumption as to the 
culpability of the accused prosecuted under the 
provisions of the Act. Sections 29 and 30 place reverse 
onus upon the accused to displace any presumption of 
guilt. Let me quote section 29 of the Act in order to 
have a better perspective.  

 

“ 29. Presumption as to certain offences.--- Where a 

person is prosecuted for committing or abetting or 

attempting to commit any offence under sections 3,5,7 and 

section 9 of this Act, the Special Court shall presume, that 

such person has committed the offence, unless the contrary 

is proved.” 

 
28. In the case of Bhupen Kalita v. State of Assam 

reported in 2020(3) GLT 403 learned single judge of 
the Hon’ble Gauhati High Court has laid down that in 
order to invoke the presumption incorporated under 
section 29 of the POCSO Act, the prosecution has to 
prove the foundational facts of the offence charged 
against the accused. If the prosecution is successful in 
establishing the foundational facts and the 
presumption is raised against the accused, the 
accused can rebut the same either by discrediting the 
prosecution witness through cross examination or by 
adducing his own evidence to demonstrate that the 
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prosecution case is improbable based on the principle 
of preponderance of probability. However, if it relates 
to absence of culpable mental state, the accused has 
to prove the absence of such culpable mental state 
beyond reasonable doubt as provided under section 
30(2) of the Act.  

 
29. The accused in this instant case is entitled to rebut this 

presumption either by discrediting the prosecution witnesses 

through cross examination or by adducing his own evidence 

to show that the prosecution case is improbable based on the 

principle of preponderance of probability.  

 

30.  The defence side has not adduced any evidence. Even 

during the cross examination of the prosecution witnesses also 

the defence side has failed to bring forth any evidence to show 

that the prosecution case is not at all probable. The accused 

has not been able to prove the absence of his sexual intent in 

putting off the pant of the minor girl by taking her to the 

garden.   Hence it is held that in this instant case defence has 

not been able to rebut the presumption raised against the 

accused.  

 

31. In the net result of what is discussed above with reasons it is 

held that accused Suvas Sunar has committed the offence u/s 

10 of the POCSO Act. Accordingly, the said accused is 

convicted u/s. 10 of the POCSO Act.  
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32. Being so convicted this court considers the question of 

giving the convict the benefit of probation. However, 

considering the nature of the alleged offence and its adverse 

impact on social ethics, discipline, bonding and norms, this 

court is of the considered opinion that this is not a case where 

the benefit of probation as provided under section 360 Cr.P.C. 

or section 3 & 4 of the Probation of Offenders Act 1958 can be 

extended to the accused. 

 

33. I have heard the accused on the question of sentence 

under section 235(2) Cr.P.C. The accused has stated that he is 

the sole bread winner of his family. He has his parents who are 

dependent on him.  

 

34.  Now coming to the quantum of sentence this court finds the 

following aggravating and mitigating factors which are 

discernible from the facts and circumstances on the record.  

 

          Aggravating factors:   

(i) The accused is a matured person. 
(iii)  The accused is not remorseful of his conduct.   

 

Mitigating factors:  

(i). The accused has no antecedent of criminal 
activities. 
(ii) No previous conviction is proved against the 

accused by the prosecution side. 
(iii) He has the burden of looking after his parents.   
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35. In imposing sentence for an offence the court must 

consider both the personal and social aspects. The expectation 

of the society that the guilty must be duly punished gets due 

weight in deciding the quantum of sentence. The sentence 

must fulfil the need to punish the guilty as per law in order to 

protect the community generally and to deter the like- minded 

people from committing similar offences in future.  

36. This court has tested the facts and circumstances of the 

case at hand on the touchtone of the aforesaid principles of 

sentencing. It has also considered both the aggravating and 

mitigating factors. The accused resides near the house of the 

victim.  He is a matured man while the victim is a little girl of 

about 4/5 years.  The accused being the neighbour of the victim 

and being older in age than the victim should be vigilant about 

the safety, security and dignity of the victim. The victim is too 

young to be aware of all these factors. Amid such facts the act 

of the accused does not call for any leniency. The statutory 

punishment provided u/s 10 of the POCSO Act, 2012 is also 

taken note of.  

 

37. Taking note of all the facts and circumstances as discussed 

above,  this court is of the view that a balance could be 

maintained by sentencing the accused to undergo rigorous 

imprisonment for five years and also to pay a fine of Rs 

20,000/- ( Rupees Twenty thousand)  in default R/I  
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for 6 months. The fine amount, if realised, shall be paid to 

the victim u/s 357(1)(b) of Cr.P.C. The accused will be entitled 

to get set off the previous hazooti period from the total period 

of conviction. As there is no seized article in this case, no order 

is passed regarding disposal of seized article.   

 

38. Furnish free copy of judgment to the accused immediately. 
 

39. In view of the nature of the offence, I deem it just and  

proper to recommend this case to the learned Secretary, 

District Legal Services Authority, Tinsukia, u/s 357 A Cr.P.C. for 

awarding   compensation to the victim, if not awarded earlier, 

under the Victim Compensation Scheme.  

40. Send a copy of this judgment to the District Magistrate, 

Tinsukia, as required u/s. 365 Cr.P.C. 

 

41. This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 29th day of 

October, 2022. 

 

  

 
                                                              (C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                    Special Judge POCSO 

                                                     Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, 

MEDICAL 

WITNESS, PANCH 

WITNESS, 

OTHER WITNESS) 

PW1 Dr. Niharika Borah  M.O. 

PW2 Miss “X‟‟ (name withheld) Victim 

PW3 Smt. Namita Singh Informant  

PW4 Smt. Dil Kumari Chetry Neighbouring witness 

PW5 Sri Aklu Singh Father of victim 

PW6 S.I. Apurba Das I.O. 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

   

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Medical report 

2 Ext. 2 Statement of victim u/s. 164 Cr.P.C. 

3 Ext. 3 Ejahar  

4 Ext. 4 Statement of PW4 u/s. 164 Cr.P.C. 

5 Ext. 5 Sketch map 

6 Ext. 6 Charge sheet 

 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 
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C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 

 

D. Material Objects:  
 

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

 

 

(C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                        Special Judge POCSO 

   Tinsukia 
 


