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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment: 26.10.2022) 

(Case No. POCSO Case NO. 29 of 2020 (U/S. 8 of the POCSO 

Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Sanjay Ghosh (A1)  

S/O.  Late Kalipad Ghosh 

R/O.  Bordubi Kalibari 

P.S. Bordubi 

District : Tinsukia (Assam)  

REPRESENTED BY  Sri S. Sarmah, 

Learned Advocate 
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Date of commencement of evidence 21/09/2021 

Date on which judgment is reserved  

Date of Judgment 26/10/2022 
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    J U D G M E N T 

 

1. The prosecution case in a nutshell is that on 30/07/2020 at 

about 4:00 p.m. when Sri Raj Dutta of Bordubi Bihutali was 

going towards Bordubi Higher Secondary School along with 

Jyoti Plaban Baruah, they saw two boys fleeing from 

Bordubi Valika Vidyapith towards the Railway line. On 

seeing them out of suspicion Sri Raj Dutta and Jyoit Plaban 

Baruah went to Bordubi Valika Vidyapith and they heard 

noise there. Entering the school Raj Dutta had seen that 

Sanjay Ghosh of Bordubi Kalibari was touching the male 

organ of his minor brother by pulling down his pant. When 

the perpetrator attempted to flee away, Raj Dutta and 

others apprehended him and handed him over to the 

police.  

 

2. Raj Dutta, the elder brother of the victim, lodged an ejahar 

with the O.C. of Bordubi P.S. by disclosing the said facts. 

On the basis of the said ejahar Bordubi P.S. case No. 

112/2020 u/s. 8 of the POCSO Act was registered. On 

completion of investigation, the I.O. submitted the charge 

sheet against the accused Sanjay Ghosh u/s. 8 of the 

POCSO Act.  

 

3. On appearance of the accused copies of relevant 
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documents were furnished to him as required under section 

207 Cr.P.C. Then after hearing learned counsels of both 

sides and after perusal of relevant documents available on 

record the then Special Judge, Tinsukia framed a formal 

charge against the accused Sanjay Ghosh under section 8 

of the POCSO Act vide order dated 24/08/2021. The charge 

was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

 

4. Then the learned Special Judge, Tinsukia transferred this 

instant case to this court for disposal vide order dated 

11/01/2022. 

 

5. Prosecution side adduced evidence of five witnesses in 

order to bring home its case. The statement of the accused 

recorded under section 313 Cr.P.C. is of total denial. The 

accused has declined to adduce evidence in defence.   

 

6. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The point for determination in this case is as follows: 

 

(i) Whether the accused in this case on 30/07/2020 at 

about 4:00 p.m. at Balika Vidyalaya committed sexual 
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assault upon the fifteen year old minor boy and 

thereby committed an offence punishable u/s. 8 of 

the POCSO Act?   

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

8. PW 1 is the medical officer who examined the victim as per 

police requisition. PW 2 is the informant and elder brother 

of the victim. PW 3 is the victim. PW 4 is an independent 

witness. PW 5 is the Investigating Officer. The relevant 

evidence of these witnesses shall be considered at 

appropriate place in order to discern the veracity of the 

prosecution case.  

9.  In this case charge is framed against the accused person 

u/s 8 of the POCSO Act, 2012. Hence the important 

foundational fact that the prosecution needs to establish is 

that the victim was a child as defined u/s 2(1) (d) of the 

POCSO Act 2012 at the time of the alleged incident.  

10. Section 94 of the Juvenile Justice Act, 2015 makes 

provision for the mechanism and procedure for 

determination of age of a child in conflict with law 

or a child in need of care and protection. This 

procedure for determination of the age is adopted 

for survivor of sexual offence by virtue of several 
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judicial pronouncements. As per provision of section 94 

of the JJ Act 2015, primacy has been given to the date of 

birth certificate from school or the Examination Board ; 

next come certificates issued by corporations, municipalities 

or panchayats in absence of the certificate from the school  

or Board. The question of medical examination for 

determination of age shall arise only in the absence of such 

certificates.  

11. Keeping in mind the said provision of law, I would like to 

assess the evidence on record regarding the age of the 

victim.  

12. PW 1 being the medical officer testifies that on the basis 

of the clinical examination of the victim he is of the opinion 

that the age of the victim is about 16 years at the time of 

examination. The victim was medically examined on 30-07-

20 i.e. on the day of the alleged incident. PW 2 being the 

elder brother of the victim deposes that the victim was 

fifteen year old at the time of the occurrence. PW 3 tenders 

his Birth Certificate as Material Exhibit 1 and as per Material 

Exhibit 1 the date of birth of PW 3 is 20-10-2005. This 

evidence of PW 2 and PW 3 is not at all disputed by the 

defence. Therefore, the totality of the evidence regarding 

the age of the victim at the time of the alleged incident 

establishes the fact that the victim was a minor boy below 

eighteen years at the time of the alleged incident. Hence, it 
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is held that the victim was a child at the time of the alleged 

incident.  

13. Once the important foundational fact of the prosecution 

case about the age of the victim is established, let me 

proceed to see if the alleged offence took place or not. In 

this case there is no eyewitness of the alleged act. 

Therefore, the evidence of the victim is very important to 

know the prosecution case.  

14. PW3/victim testifies that on the day of the alleged incident 

at about 3:30 p.m. he came out of his house in search of 

his goats. Then suddenly four persons came from his back 

and forcibly took him to the Valika Vidyalaya. There they 

took him to a room and the accused asked him to remove 

his pant by threatening. The accused along with the other 

persons forcibly tried to remove his pant to the extent of 

50%. Then he started shouting and at that moment his 

elder brother went there and recovered him. He has proved 

his statement given before the Magistrate as P. Ext. 3 

wherein he has admitted his signature as P. Ext. 3(1). 

 

15. Nothing material could be elicited from the cross 

examination of PW 3 to assail his evidence regarding the 

accused pulling down his pant. His evidence in that count 

remains intact and unshaken. Learned defence counsel has 

made an attempt to impeach the credit of PW 3 by drawing 

his attention to the statement given before the magistrate. 
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It is suggested that the witness had not stated before the 

magistrate that the four persons caught him from behind 

and forcibly took him to a room of Balika Vidyalaya and 

they pulled down his pant to the extent of 50%. On careful 

perusal of the statement of PW 3 given before the 

magistrate which is Exhibit 3 it is seen that though this 

witness had not stated in verbatim the details about the 

material fact of the case, in essence he is consistent. It is 

true that in his statement he had not stated about the four 

persons taking him to the Balika Vidyalaya and pulling off 

his pant upto 50%. But he has stated clearly that the 

accused had taken him to that place by threatening him 

and unbuttoned the pant of the victim and also put off his 

(the accused person’s) own wearing pant.  

 

16. In his statement the victim has stated that the accused 

had taken him to the room of the school and unbuttoned 

his pant and pulled it down. The accused also opened his 

own pant. It has been laid down in a catena of judicial 

pronouncements that it is not the language but the 

substance of the matter which is relevant.  The failure of 

PW 3 to reproduce his version in verbatim as stated in 

Exhibit 3 is not contradiction as the substance of the matter 

is very much evident in his statement.    

 

17. It transpires that the evidence of PW 3 is corroborated by 
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his previous statement in the material particular as required 

u/s 157 of the Indian Evidence Act. The evidence of PW 3 

is quite consistent, coherent and credible regarding the 

material part of the prosecution case. Such consistent and 

coherent evidence inspires credence about the prosecution 

case.   

 

18. PW2 is the informant who proves his ejahar as P. Ext. 2 

wherein he has admitted his signature as P. Ext. 2(1). He 

testifies that at the time of the alleged incident when he 

was going to play cricket at Bordubi High School, on his 

way he heard some crying sounds coming from Balika 

Vidyalaya. He went running towards the school and he 

found three persons running away from the school. On 

reaching the school he found the accused in a nude 

condition in a room of the school. Then he noticed his 

brother who told him that four persons had forcibly brought 

him to the school and asked him to pull down his clothes 

and threatened him to beat otherwise.  

 

19. PW 2 withstands cross examination. Nothing material 

could be elicited from the cross examination of PW 2 to 

assail his evidence regarding material part of the 

prosecution case. Learned defence counsel has made an 

attempt to impeach the credit of PW 3 by drawing his 

attention to the statement given before the police. Learned 
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defence counsel has put the suggestion to PW 2  by 

referring to his entire evidence that he had not stated 

before the police whatever was deposed in the court. But 

perusal of the statement of PW 2 given before the police 

reveals that there is no such contradiction as shown by 

learned defence counsel. It transpires that the evidence of 

PW 2 is corroborated by his previous statement given 

before the police regarding he finding the accused touching 

the private part of his minor brother by pulling down his 

pant. Hence the endeavour made by learned defence 

counsel fails to impeach the credibility of PW 2.  

 

20. PW 4 Jyoti Plaban Barua testifies that at the time of the 

alleged incident when he was going to play he had seen 

Raj Dutta coming out from the Balika Vidyalaya along with 

the accused and the victim. He accompanied them to the 

police station and Raj Dutta told him that his brother was 

kidnapped by someone. It is to be mentioned herein that 

prosecution side has declared this witness hostile and 

brought on record his statement given before the I.O. and 

it is confirmed by the I.O. that at the relevant time he went 

to Balika Vidyalaya along with Raj Dutta and there he had 

seen that in a room the accused was touching the penis of 

the victim by removing the pant of the victim.  

 

21. Now even if we look into the un-hostile part of the 
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evidence of PW 4 it lends support to the prosecution case. 

PW 4 has deposed that the informant was coming out from 

the Balika Vidyalaya along with the accused and the victim 

and he also went to the police station with them. Besides, 

the evidence of a hostile witness can not be jettisoned at 

the threshold. It is a settled law that the evidence of hostile 

witnesses can also be relied upon by the prosecution to the 

extent to which it supports the prosecution version of the 

incident.  

 

22. Having tested the evidence of PW 4 in the case in hand on 

the touchtone of the principle laid down above we find his 

evidence admissible in this case.  Not only the examination 

in chief part of his evidence but the hostile part of his 

evidence also lends support to the prosecution version.  

 

23. PW 5 is the investigating officer who did all the formalities 

of investigation such as visiting the place of occurrence, 

preparing the sketch map of the place of occurrence, 

recording the statements of the witnesses etc. The 

evidence of PW 5 is mostly formal in nature. In this case 

the evidence of PW 5 is already discussed in order to prove 

the contradiction as brought forth by learned defence 

counsel.  

 

24. At this point it would be apt to refer to the contention 
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raised on behalf of the accused. Learned defence counsel 

has contended that PW 2 has not stated before the police 

about the accused being seen in nude condition. There is 

inconsistency between the evidence of PW 2 and PW 3 

about the wearing apparel of the victim. He has further 

contended that in this case the I.O. has not recorded the 

statement of the chowkidar or of the Principal of the school 

where the alleged incident took place. According to him 

they were the vital witnesses and their non examination 

adversely affects the prosecution case.  

 

25. It is true that PW 2 has not stated before the police about 

the accused being in nude condition and the I.O. has duly 

proved that contradiction. There is also inconsistency 

between the evidence of PW 2 and PW 3 regarding the 

wearing apparel of the victim at the time of the alleged 

incident.  But those inconsistencies and contradictions are 

not material to corrode the prosecution case because the 

totality of the evidence supports the prosecution case. 

Learned defence counsel also contended that as the alleged 

incident took place in a room of the school, the evidence of 

the Principal or of the Chowkidar was material to unearth 

the prosecution case. This contention of learned defence 

counsel does not hold any water as those were not the 

eyewitnesses of the alleged incident. Therefore, non 

examination of those persons as witnesses could cause no 
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dent to the prosecution case as the witnesses cited and 

examined by it unfolded the prosecution case in its entirety. 

 

26. In view of the above I am unable to record my 

concurrence to the submissions raised by learned defence 

counsel. Hence I respectfully reject his contention.  

 

27. In the case at hand it is seen that the evidence of the 

victim is consistent, coherent and cogent about the accused 

pulling down his pant. His evidence is corroborated by the 

other witnesses. Nothing is brought on record to show that 

the accused has been falsely implicated in this case. 

Therefore, the fact remains that the prosecution has been 

able to establish the foundational fact of its case. Situated 

so the presumptions envisaged under sections 29/30 of the 

POCSO Act is raised against the accused. The accused is 

entitled to rebut this presumption either by discrediting the 

prosecution witnesses through cross examination or by 

adducing his own evidence to show that the prosecution 

case is improbable based on the principle of preponderance 

of probability.  

 

28. The defence side has not adduced any evidence. Even 

during the cross examination of the prosecution witnesses 

also the defence side has failed to bring forth any evidence 

to show that the prosecution case is not at all probable. 
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The accused has failed to explain why he pulled down the 

pant of the victim. Though the defence has pleaded that 

the accused was falsely implicated in this case, it has failed 

to put forth any motive on the part of the witnesses. The 

accused has not been able to prove the absence of his 

sexual intent in putting off the pant of the minor victim in a 

room in the school. There is evidently no justification for 

the accused pulling down the pant of the minor victim in a 

room of the school except for the purpose of violating PW 

3.  Hence, it is held that in this instant case defence has 

not been able to rebut the presumption raised against the 

accused.  

 

29. Section 8 of the POCSO Act, 2012 provides punishment for 

the offence of sexual assault. Let me quote section 8 of the 

POCSO Act to have a better perspective of the law:  

       “ 8. Punishment for sexual assault.---Whoever, 
commits sexual assault, shall be punished with 
imprisonment of either description for a term which 
shall not be less than three years but which may 
extend to five years, and shall also be liable to fine.”  
 
         Section 7 of the POCSO Act defines the offence of 

sexual assault. According to this provision whoever with 

sexual intent touches the vagina, penis, anus or breast of 

the child or makes the child touch the vagina, penis, anus 

or breast of such person or any other person, or does any 

other act with sexual intent which involves physical contact 
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without penetration is said to commit sexual assault.  

 

30.   By applying the legal provision of the offence of sexual 

assault as defined under section 7 of the POCSO Act, 2012 

to the facts proved in the instant case, it is seen that the 

accused committed sexual assault on the victim by pulling 

down his pant. This act of the accused comes within “any 

other act” done with sexual intent which involves physical 

contact without penetration as envisaged in section 7 of the 

Act.  It is also established from the evidence on record that 

the victim was a child as defined in section 2(1)(d) of the 

POCSO Act. The evidence adduced on behalf of the 

prosecution side is found cogent, coherent and convincing to 

establish the guilt of the accused u/s 8 of the POCSO Act 

beyond all reasonable doubts. As no other view is possible 

on the facts and circumstances on record, I am of the 

considered opinion that the question of extending the 

benefit of doubts does not arise.  Therefore, the point for 

determination needs to be answered in affirmative.  

 

31. In the net result of what is discussed above with reasons it 

is held that accused Sanjoy Ghosh has committed the offence 

u/s 8 of the POCSO Act. Accordingly the said accused is 

convicted u/s 8 of the POCSO Act.  

32.  Being so convicted this court considers the question of 

giving the convict the benefit of probation. However, 
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considering the nature of the alleged offence and its adverse 

impact on social ethics, discipline, bonding and norms, this 

court is of the considered opinion that this is not a case 

where the benefit of probation as provided under section 360 

Cr.P.C. or section 3 & 4 of the Probation of Offenders Act 

1958 can be extended to the accused.  

 

33. I have heard the accused on the question of sentence 

under section 235(2) Cr.P.C. The accused has stated that he 

has been in Jail hazot since arrest and so he prays for 

leniency.  

34. Now coming to the quantum of sentence this court finds 

the following aggravating and mitigating factors which are 

discernible from the facts and circumstances on the record.  

 

          Aggravating factors:   

(i) The accused is a matured person. 

(ii)  The accused is not remorseful of his conduct.   

 

Mitigating factors:  

(i). The accused has no antecedent of criminal 

activities. 

(ii) No previous conviction is proved against the 

accused by the prosecution side. 
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35. In imposing sentence for an offence the court must 

consider both the personal and social aspects. The 

expectation of the society that the guilty must be duly 

punished gets due weight in deciding the quantum of 

sentence. The sentence must fulfil the need to punish the 

guilty as per law in order to protect the community generally 

and to deter the like- minded people from committing similar 

offences in future.  

 

36. This court has tested the facts and circumstances of the 

case at hand on the touchtone of the aforesaid principles of 

sentencing. It has also considered both the aggravating and 

mitigating factors.  The accused is a matured man while the 

victim is a minor boy. Amid such facts the act of the accused 

does not call for any leniency. The statutory punishment 

provided u/s 8 of the POCSO Act, 2012 is also taken note of.  

 

37.   Taking note of all the facts and circumstances as discussed 

above,  this court is of the view that a balance could be 

maintained by sentencing the accused to undergo rigorous 

imprisonment for four years  and also to pay a fine of 

Rs 20,000/- (Rupees twenty thousand) in default R/I  

for 6 months. The fine amount, if realised, shall be paid to 

the victim u/s. 357(1)(b) of Cr.P.C. The accused will be 

entitled to get set off the previous hazooti period from the 
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total period of conviction. As there is no seized article in this 

case, no order is passed regarding disposal of seized article. 

Furnish free copy of judgment to the accused immediately. 

 

38. In view of the nature of the offence, I deem it just and 

proper to recommend this case to the learned Secretary, 

District Legal Services Authority, Tinsukia, u/s 357 A Cr.P.C. 

for awarding compensation to the victim, if not awarded 

earlier under the Victim Compensation Scheme.  

 

39.  Send a copy of this judgment to the District Magistrate, 

Tinsukia, as required u/s. 365 Cr.P.C. 

 

40. This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 26th day of 

October, 2022. 

 

 

 
 
                                                             (C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                    Special Judge POCSO 

                                                     Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, 

MEDICAL 

WITNESS, PANCH 

WITNESS, 

OTHER WITNESS) 

PW1 Dr. Gobinda Mahanta  M.O. 

PW2 Sri Raj Dutta Informant  

PW3 Mr “X” (name withheld) Victim  

PW4 Sri Jyoti Plabon Baruah Independent witness 

PW5 Inspector Narendra Pal 

Singh 

I.O.  

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 P. Ext.1 Medical report 

2 P. Ext. 2 Ejahar  

3 P. Ext. 3 Statement of victim 

4 P. Ext. 4 Sketch map 

5 P. Ext. 5 Charge sheet 

6 P. Ext. 6 Statement of PW 4 u/s. 161 Cr.P.C. 
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B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 

 

D. Material Objects:  
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 M.Ext. 1 Birth certificate of victim 

 

 

 

 

(C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                        Special Judge POCSO 

   Tinsukia 
 


