
§
1

IN THE COURT OF THE SESSIONS JUDGE : : TINSUKIA

District: Tinsukia

Present: Sri D. Bora,

Sessions Judge, 
Tinsukia

Criminal Appeal Case No.07 (4J of 2021

Sri Ratan Sharma,

S/o Sri Sharwan Sharma,

R/o L. Saikia Road, Shantipara,

P.O., P.S. & Dist. Tinsukia (Assam)

- Versus -
Sri Nabajyoti Phukan,

S/o Late Upendra Nath Phukan,

R/o Borguri, Tinsukia,

P.O., P.S. & Dist. Tinsukia (Assam).......Respondent

Appellant

V'V'

Appearance:
:/

Sri S. Pareek,
Advocate.... .
Sri S. Deb, 
Advocate.....

For the Appellant

For the Respondent
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Date of Argument: 03.11.2022 

Date of Judgment: 30.11.2022

JUDGMEN T

1. This appeal is filed u/s. 372 of Code of Criminal Procedure
(in short CrPC) against the judgment and order dated 

22.09.2021, passed by Id.

No.133/2016, whereby the Id. C.J.M. convicted and sentenced
C.J.M., Tinsukia in N.I. Case

the accused/appellant to pay a compensation of Rs. 1,80,000/-, 
in default of payment of compensation, to undergo Rigorous 

Imprisonment for six months for the offence u/s.138 of N.I.
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2. The brief fact of the case, is that the 

complainant/respondent Nabajyoti Phukan filed a case under 

Negotiable Instruments Act before the court of CJM, Tinsukia, 

which was registered as N.I. Case No.133 of 2016, wherein it 

was alleged that the accused/appellant being well known to the 

® complainant/respondent, requested him to supply some articles 

on credit assuring that he will pay the amount shortly and 

accordingly, the complainant supplied the articles to the 

accused/appellant. In discharge of his aforesaid liability, the 

appellant issued one cheque to the complainant bearing 

No.891779 dated 28.6.2016 of State Bank of India, Tinsukia 

Branch amounting to Rs. 1,06,000/- only from his account 
No.31214391434 signed as proprietor of M/s Ratan Enterprise.
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Thereafter, the complainant deposited the said cheque on 

19.7.2016 for payment in his account No.73702010001023 of 

Syndicate Bank, Tinsukia Branch, but the said cheque was 

returned unpaid on the ground "insufficient fund" and the 

complainant got information about such dishonor from the bank 

on 20.7.2016. Thereafter the complainant issued a 

legal/demand notice dated 2.8.2016 by registered post to the 

accused/appellant asking him to pay the cheque amount, but in 

spite of receipt of the notice on 9.8.2016, the accused/appellant 
\ failed to make the payment and as such, the accused/appellant 

n committed the offence punishable u/s.138 of N.I. Act and 

v accordingly, the complainant filed the instant N.I. case. After 

completion of the trial, learned CJM, Tinsukia passed the 

impugned judgment and order dated 22.09.2021, whereby the 

accused/appellant was convicted and sentenced as aforesaid.

3. Being highly aggrieved by and dissatisfied with the order 

of conviction and sentence, the accused/appellant has preferred 

yjAOi® this appeal on the following grounds:

(i) For that the Id. trial court has failed to appreciate 

the evidence in its proper perspective and thereby 

committed manifest error and as such, the impugned 

judgment and order dated 22.9.2021 is liable to be set 
aside and quashed.

(ii) For that the respondent/complainant has no locus 

standi to file the instant case as because he failed to prove 

his relationship with the firm by which the alleged goods
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were sold to the appellant/accused. The 

respondent/complainant neither filed/exhibited any bill for 

supply of goods to the appellant/accused, nor brought 

anything to that effect on record. The 

respondent/complainant failed to bring on record the 

description of the goods/quantity/rate of the commodity 

supplied to the appellant/accused and as such, the 

impugned judgment and order dated 22.9.2021 is liable to 

be set aside and quashed.

(iii) For that the prosecution also failed to substantiate 

the mandatory provisions of the notice served upon the 

appellant/accused. Beside which there are other violations 

of the mandatory provisions of NI Act in the case, which 

the trial court failed to appreciate and as such, the 

impugned judgment and order dated 22.9.2021 is liable to 

be set aside and quashed.

(iv) For that the evidence of the PW2 was not properly 

appreciated by the trial court and as such, the impugned 

judgment and order dated 22.9.2021 is liable to be set 
aside and quashed.

(v) For that the learned trial court committed gross 

manifest error by not appreciating the cross-examination 

of the prosecution witnesses in its proper prospective and 

acted as mouth piece of the prosecution. In that view of 
the matter, the impugned judgment and order dated 

22.9.2021 is liable to be set aside and quashed.
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4. I have gone through the judgment delivered by Id. trial 
court. I have also thoroughly perused the record of N.I. Case 

No. 133/16 including the evidence of the witnesses recorded by 

Id. trial Court. I have heard the argument advanced by Id. 
counsel for both the sides.

Points for Determination
Whether the impugned judgment and order suffer from 

any illegality or infirmity requiring interference by this Court?
5.

^strfe/7

to
.13 C_ Discussion, Decision and Reasons Thereof

&

Let me scrutinize the evidence of the witnesses recorded 

by learned trial court. PW1 is the complainant, who filed his 

evidence-in-affidavit, wherein he stated that he knows the 

accused Ratan Sharma, who resides at Shantipara, Babupatty 

<&® under Tinsukia P.S. and has a business relation with him. The 

accused requested him to supply certain raw materials on credit 
and assured him to pay the amount within a short period. 

Accordingly, the complainant supplied the raw materials on 

credit to the accused. After passing some time, the complainant 
requested the accused to pay the amount, but he did not do so. 

After repeated requests, the accused issued and handed over 

one cheque being No.891779 dated 28.6.2016 of State Bank of 
India, Tinsukia Branch for a sum of Rs. 1,06,000/- only from his 

account No.31214391434, which he signed as proprietor of M/s.

6.
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Ratan Enterprise. On 19.7.2016, he deposited the said cheque 

to his account No.73702010001023 of Syndicate Bank, Tinsukia, 
but the said cheque was returned unpaid on the ground of 
"insufficient fund" in his account. On 20.7.2016, the complainant 
received an information of dishonor of the said cheque from 

State Bank of India, Tinsukia Branch and after receipt of the 

memo, it was evident that there was no sufficient fund in the 

account of the accused. After getting the bank memo, he was 

compelled to issue a legal notice through his lawyer vide his 

notice dated 2.8.2016 by registered post to the accused. In the 

said legal notice, the accused was asked to pay the cheque 

amount within 15 days of receipt of the legal notice. The 

accused received the said legal notice on 9.8.2016 and after 

receiving the said legal notice, the accused did not pay the 

cheque amount to the complainant. It appears that the accused 

in order to cheat the complainant issued the aforesaid cheque 

despite the accused knew that there is no sufficient fund in his 

bank account. Hence, the accused has committed the offence

The complainant exhibited few 

documents, such as, Ext.l is the copy of the cheque, Ext.2 is 

the copy of the bank memo, Ext.3 is the copy of legal notice and 

Ext.4 is the copy of acknowledgement card in respect of receipt 
of legal notice.
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u/s. 138/142 of NI Act.J'J

In cross-examination, the complainant stated that he 

supplied the stone chips to the accused in the month of 
February, 2016 but he does not remember whether the period

7.
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*of supply is mentioned in his petition or not. He knows that the 

accused is a contractor and was carrying on the works at DRM 

Office, Tinsukia at the time of supplying his materials. He does 

not maintain his bank account in the Syndicate Bank, Tinsukia. 
He denied the suggestion that he did not supply any material to 

the accused and the said cheque was given to him as a security.

PW2 is Sri Sukesh Baheti. He deposed that he knows the 

complainant as well as the accused. The accused gave a cheque 

to the complainant for a sum of Rs. 1,06,000/-. The said cheque 

was given to the complainant in his presence. The cheque was 

given by the accused to the complainant, because the 

complainant had supplied certain building materials to the 

accused.

8.

In cross-examination, PW2 stated that he cannot say the 

quantity of the building materials supplied by the complainant to 

the accused. He denied that no cheque was given to the 

complainant by the accused in his presence.

9.

Thus while going through the evidence on record, 
especially the cross-examinations of PW1 and PW2, we do not 
find anything emanating which shows that the accused did not 
issue and handed over the cheque No.891779 dated 28.6.2016 

of State Bank of India, Tinsukia - Branch for a sum of 
Rs.1,06,000/- from his account No.31214391434 and he did not 
sign it as proprietor of M/s. Ratan Enterprise. Likewise, nothing

10.
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from the cross-examinations of both these witnesses crept up to 

raise a doubt that the cheque in question was not issued by the 

accused in discharge of a debt with regard to supply of raw 

materials by the complainant on credit to the accused. The 

mandatory compliance of various provisions with regard to issue 

of notice to the accused, the return of the cheque by the 

concerned bank are proved by the complainant by placing 

documentary evidence and the defence is found to have failed 

in breaching the evidence placed by the complainant through his 

witnesses. Nothing crept up in the cross-examinations of the 

witnesses raising doubt on the credibility of these witnesses. I 
therefore find that the learned court below has not committed 

any error while appreciating the evidence on record to arrive at 
the finding in the impugned judgment and order. The order of 
conviction and sentence to pay a compensation of Rs. 1,80,000/- 

by the accused to the complainant and in default of payment of 
compensation, to undergo rigorous imprisonment for six months 

for the offence u/s.138 of N.I. Act is found to be just and 

proper. I therefore find that the impugned judgment and order 

yj<&® dated 22.09.2021 suffer from no infirmity requiring any 

interference by this Court. The Criminal Appeal is found to be 

bereft, of merit and therefore the same is dismissed. The 

Criminal Appeal is disposed of.
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11. Send back the case record as was called for along with a 

copy of this judgment and order to the learned court below.
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12. Given under the hand and seal of this court on this the 

30th day of November, 2022.

Dictated & corrected by me.

*

Sessions^Judge 

SjESy^9®
Tinsukia ,/

Transcribed by: Sri M.E. Rao. Stenographer-I
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