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      IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA 

 

 

District :     Tinsukia 

 

Present :      Sri  J.K Das, AJS,   

           Addl. Sessions Judge-2, 

             (FTC), Tinsukia.     

 

 

                       Criminal Appeal No. 07(1) of 2022 

 

Arising  out  of Judgment & order dated 04/01/2022 

passed   by Ld.  Sub-Divisional Judicial Magistrate, Sadiya,  

in  connection  with G.R  Case  No. 67 of  2019. 

  

1. Sri  Raktim Doley  @ Ataram, 

                        S/o. Late  of  Bulai Doley, 

                        Resident  of  1 No.  Gajpuria(Amarpur),  

                        P.S.  Sadiya,  

                        District : Tinsukia, Assam…………………Appellant. 

  
           -Versus- 
 

1. Smt. Julu  Sharma  Taye, 

                         Wife  of  Sri  Dhananjoy  Taye, 

                         Resident  of  1 No.  Gajpuria (Amarpur),  

                         P.S.  Sadiya,  

                         District : Tinsukia, Assam. 



2 

 

 

2. State  of  Assam. 

                        .………..Respondents.  

  

Appearance :- 

         Sri G.B  Chetry………..……………Advocate for the Appellant. 

         Smt. J. Phukan, Addl. P.P……………………For  the  Respondents. 

    

         Date of argument             :  03.11.2022. 

         Date of Judgment             : 04.11.2022. 

  

 

J  U  D  G  M  E  N  T 

 

1.                This  appeal is  preferred Under Section 374 

Cr.P.C against the  Judgment  & order  dated  04/01/2022 

passed   by Learned  Sub-Divisional Judicial Magistrate, 

Sadiya,  in  connection  with G.R  Case  No. 67 of  2019 

whereby the  learned court has  convicted  the  

appellant/accused U/s. 509 IPC and  sentenced him to 

undergo rigorous  imprisonment  for  a  term  of  2(two)  

months  and  to  pay a   fine  of  Rs. 2000/-. I/D to  

undergo simple  imprisonment for  a  term  of  1(one) 

month for  commission  of  offence  under  the  said  

section. 

 
2.               That the facts of this case in brief is that on 

01.03.2019 the accused/appellant came to the house of 

the informant on the pretext of meeting the husband of the 
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informant. The accused/appellant caught her from behind. 

The accused took out Rs. 3000/- from his pocket and try to 

rape her. To save her life, the informant scolding him and 

also try to hit him with a wooden plank (Peera) then he ran 

away. Moreover, the accused/appellant made several 

opportunities to rape her but he could not touch her. With 

these allegations an FIR was lodged by Smt Julee Sharma 

Taye at Sadiya P.S. against the accused/appellant which 

was registered as Sadiya P.S. Case No. 37/2019 under 

section 376/511 IPC. After investigation finding material 

against the accused/appellant Sri Raktim Doley charge 

sheet was submitted against him under section 509 IPC. 

 
3.             The accused/appellant was summoned or 

appearance. On his appearance he was allowed to go on 

bail. Copied of the relevant documents furnished the 

accused/appellant. After hearing both sides' prima facie 

materials, particulars of offence under section 509 IPC 

were read over and explained the accused/appellant to 

which he pleaded not guilty and claimed to be tried. 

 
4.               That the prosecution adduced evidence of 

witnesses including I.O. The appellant is examined under 

section 313 Cr. P.C. and his plea is total denial. The 

defence side declined to adduce evidence and argument 

heard both sides. 

 

5.              That upon hearing both sides and after perusal o 

the case record point of determination was thereby 

framed. 
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6.              That the prosecution side examined altogether 5 

(five) PWS and exhibited the FIR as exhibit No. 1. 

 
7.              The  Appellant  prayed  before  the  Court  to  call  

for  the  records  of  the  G.R case   no. 67/2019, PRC Case 

no. 67/2019  from  the  court  of  the  Ld. Sub-Divisional 

Judicial Magistrate, Sadiya,  Chapakhowa.   

 
8.             That being highly aggrieved and dissatisfied with 

the judgment and order dated 04/01/2022 passed by the 

Learned Sub-Divisional Judicial Magistrate, Sadiya in G.R. 

Case No. 67 of 2019, PRC Case No. 67 of 2019 the 

Appellant,  Sri  Raktim Doley @ Ataram among  other  

things   has drawn the attention to set aside the impugned 

Judgment  & order dated  04.01.2022 on the  following 

among other grounds  :- 

(i)  For that the Lower Court has not properly discussed 

the determination and as such the decision and 

reason pointed by the Ld. Court is imperfect hence 

the judgment is liable to be set aside. 

 
(ii) For that the Id Lower Court below has not properly 

scrutinized the cross examination part of the 

informant and passed the judgment against the 

accused/appellant in a one sided inclination mind. 

 
(iii) For that it is submitted that there was an altercation 

between the informant and the accused/appellant for 

stitching order of a pant. 
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(iv)  For that the Ld. Lower Court below failed to 

appreciate the law in its proper prospective. 

 
(v) For that the Ld. Lower Court below failed to 

appreciate the entire evidence properly and has 

arrived at a wrong finding and thereby caused 

miscarriage of justice. 

 
(vi) For that the Lower Court erred in law in holding that 

the prosecution has able to prove the case against 

the appellant beyond all reasonable doubts. 

 
(vii)  For that in view of the matter the impugned 

Judgment and order dated 04.01.2022 passed by the 

Ld. Sub-Divisional Judicial Magistrate, Sadiya 

Chapakhowa in G.R. Case No. 67 of 2019 PRC Case 

No. 67 of 2019 is liable to be set aside. 

 
(viii) For that the appellant crave the leave of your Honour 

to submit other grounds as well as additional grounds 

at the time of hearing. 

 
(ix) That on the strength of the aforesaid grounds the 

aforesaid Judgment of conviction and sentence may 

be set aside. 

 
(x) That it is submitted herein that 15 days delay for 

filing this of appeal which may be condoned on 

account of the COVID-19 pandemic. 

 

9.                  As  such,  the  Appellant  has  prayed  for  
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staying  the operation  of  impugned Judgment  & order  

dated  04.01.22 passed by the Learned Sub-Divisional 

Judicial Magistrate, Sadiya in G.R. Case No. 67 of 2019, 

PRC Case No. 67 of 2019 

   
10.                 The Respondents are represented  by the Ld. 

Addl. P.P and  the  Respondents  contested  the appeal. 

 
11.                  I have   heard  the   argument  advanced  by   

It is therefore, prayed that your Honour may be pleased 

admit this Momo of Appeal, call for the case record of Case 

No. 67 of 2019, PRC Case No. 67 of 2019 form Court of the 

Learned Sub-Divisional Judicial Magistrate Sadiya, 

Chapakhowa, District Tinsukia Assam, issue not upon the 

Respondents and hearing the matter be pleas enough to 

allow the Memo of appeal and the judgment an order 

dated 04.01.2022 may be set aside and the appellant may  

allowed to remain in previous bail till disposal of the appeal 

for the interest of justice.   

 
12.              I  have  carefully  perused the Memo of Appeal, 

the case record of the learned court below, impugned  

Judgment & order, passed  by  the Learned Sub-Divisional 

Judicial Magistrate, Sadiya in G.R. Case No. 67 of 2019, 

PRC Case No. 67 of 2019. 

 
POINT FOR DETERMINATION: 
 

13.                 Basing upon the material on record now the  

Point to be decided by the appellate court is that – 

 



7 

 

(i)Whether the  Judgment  & order dated  

04.01.2022 passed by passed  by  the Learned 

Sub-Divisional Judicial Magistrate, Sadiya in 

G.R. Case No. 67 of 2019, PRC Case No. 67 of 

2019  is  liable  to  be  set  aside and  quashed? 

 
Discussion Decision & Reasons thereof  
 

14.                 Before   appreciating  the   rival   contention   

of   the  Ld. Counsel for  the Appellant,  I have  gone  

through  the  Judgment & order dated  04.01.2022 passed 

by the Learned Sub-Divisional Judicial Magistrate, Sadiya, 

in   G.R. Case No. 67 of 2019, PRC Case No. 67 of 2019. 

 
15.               The  Ld. Sub-Divisional Judicial Magistrate, 

Sadiya examined  the  following  witnesses :- 

 

16.              PW.1,  Smti. Julee Sharma Taye  has  deposed  

she  is the informant. She knows the accused person. The 

incident had happened in the day time on 01.03.2019. At 

that time, she was alone at her home. The accused came 

to her home to take a copy of the photograph of  her  

husband. She had asked him to sit in the verandah of her 

house. But the accused came inside the house. She gave 

him some copy of the photograph of her  husband and she 

turned back to go inside the house. At that time, the 

accused took out Rs.3000/- (Rupees Five hundred 

denomination notes) from his pocket. He touched on her 

back. He told her that he would give her that money if she 

agree to sleep with him. She took wooden plank in  her  
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hand and rebuked him. She asked him to get out of  her   

house immediately. Then the accused went away in his 

bike. Her husband returned in the evening. She told him 

about the incident. Both of them went to the house of 

gaonburah and informed him about the incident. Then she 

lodged this case against the accused in this regard. Ext. 1 

is the FIR and Ext1(1) is her signature. 

  
17.            In  Cross-examination the P.W.1, Smti. Julee 

Sharma Taye  has  deposed  that he incident had 

happened on 01.03.2019 at about 2/3 PM in the afternoon. 

She does not exactly remember the time. Her small 

children aged 6 and 8 years were present at home at the 

time of the incident. She also do tailoring work at her 

home. Her husband used to work with the accused in a 

company. Villagers often visit her house for tailoring work. 

The accused had once come to her house to ask whether 

she can stitch pant for him. He again came one day with a 

pant piece and placed order for stitching. She  denies  the  

suggestion  that  the accused had come to her house on 

the day of the incident to take the pant. She  denies  the  

suggestion  that  the pant which she had stitched for the 

accused is still with her. She had cut the pant in anger and 

threw with. She  denies  the  suggestion  that  there was 

altercation with the accused since she could not stitch the 

pant of the accused in time. She  denies  the  suggestion  

that  she has lodged a false case against the accused 

because of that reason. The FIR was written by a clerk. 

 
18.            P.W.2, Sri Dhananjay Taye   has  deposed  that the 
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informant is his wife. He knows the accused person. The 

incident had happened in the day time on 01.03.2019. He 

had returned in the evening from duty. His wife told him 

that the accused had come to his house during day time to 

take copy of his photograph. His wife gave him some copy 

of the photograph and she had turned back to go inside 

the house. At that time, the accused took out Rs.3000/ 

(Rupees Five hundred denomination notes) from his 

pocket. He touched on the back of his wife. He told his 

wife that he would give her that money if she agrees to 

sleep with him. Then his wife had rebuked him. She asked 

him to get out of his house immediately. Then the accused 

went away in his bike. Her husband returned in the 

evening. He along with his wife went to the house of 

gaonburah and informed him about the incident. Then his 

wife lodged this case against the accused in this regard. 

 
19.          P.W.3, Smt. Rusmita Pegu has  deposed  that  he 

knows the informant and the accused. The incident had 

happened in the month of March,2019. He does not 

remember the exact date of the incident. On the day of the 

incident at about 6:00pm, the informant Julee Sharma 

Taye came to her house and asked   her whether she has 

heard about any incident involving her. She replied in the 

negative. The informant then told her  that the accused 

Raktim Doley had gone to her house on that day during 

day time when no one was around. The accused then 

showed her Rs.3000/- in cash and asked her whether she 

would sleep with him once for that money. The informant 
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again told her that she had rebuked the accused and asked 

him to gate out of the house immediately. Then the 

accused went away. She knows that the informant has 

lodged this case regarding this incident.  

 
20.              In  cross-examination  the  PW.3  has  stated  

that  her house is situated at a walking distance of five 

minutes from the house of the informant. There is no other 

house near the house of the informant. The informant had 

told her that the incident with the accused had happened 

at about 3pm. She did not see the accused on the day of 

the incident. She did not hear about the incident from 

anyone else except the informant. She does not know 

whether the facts stated by the informant are true or false 

as she had not seen the incident herself. 

 
21.              PW.4, Smt. Dectory Buragahan has deposed that 

she knows the infant she is her sister in law. She knows 

the accused. About 3 years back in the morning hours 

while the informant was busy in her tailoring shop the 

accused went to her tailor shop for stitching one pant.   

Her brother Deve work under the accused and on the date 

of the incident the accused asked for photograph of her 

brother along with some identity card when the informant 

walking inside the house for collecting the photo and 

documents the accused passed a comment stating that she 

is looking beautiful. By saying so the accused caught hold 

of the informant from behind. Then the informant raised 

alarm and the accused went out of the shop. Hence the 

informant  filed  this case. 
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22.               In  cross-examination,  the  PW.4  has  stated  

that she has not seen the incident. Police recorded her 

statement. She has stated before  the  I/O  the  way  she  

has  stated  today.   She  denied  the  suggestion  that  she 

did not state before the police   as she stated today.  She 

get the information from her brother and also from few 

villagers. She  denies  the  suggestion  that  the accused 

did not catch hole of the informant. She  denies  the  

suggestion  that she deposed falsely in favour of her sister 

in  law.  

 
23.                P.W.5,  Ananda Narah has  stated  that  he 

knows the informant and the accused. In the year 2019 

one day Dhananjay Taye informed him over telephone that 

accused offered his wife Rs.3000/- and he tried to molest 

her. Then he informed him that he will file a case for the 

same. He knows this much only. 

 
24.            In  cross examination  the PW.5  has  stated that 

he has not seen the incident. Police did not record his 

statement.  He  denies  the  suggestion  that   Dhananjay 

Taye did not inform him about the incident over phone. 

         

 
 

 25.              During  argument  the  Learned  counsel  for  the  

appellant  submitted  that accused  on  the  day  of  

incident  went  to  house  of  the  informant/victim  to  

stitch   a  Pant. At  that  time a  hot  altercation  took  

place  in  between  them  and  the  victim  during  her  

cross-examination  admitted  the  fact  that  she  had cut 
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the pant in anger and threw away. During  the course of  

trial  the Ld. Sub-Divisional Judicial Magistrate, Sadiya 

found  out  that  accused  committed  offence  U/s. 509 

IPC  and  sentenced him to undergo rigorous  

imprisonment  for  a  term  of  2(two)  months  and  to  

pay a   fine  of  Rs. 2000/-. I/D to  undergo simple  

imprisonment for  a  term  of  1(one) month for  

commission  of  offence  under  the  said  section. 

 
26.            As  per  section  509 IPC word, gesture  or  act 

intended to insult the modesty of a woman. This  section  

clearly  states  that  intending  to  insult  or  modesty  or  a  

woman, utters any word etc.  which does  not appear  from  

the  witnesses of  this  case.  Here in  the  instant   case 

Prosecution  side  examine  only  5  witnesses   but  the 

I/O  could  not be  examined.    Nor  any  prayer  was  

made  to  examine  the  I/O  by  the Prosecution.   Initially  

the  case   was  registered  U/s.  376/511 IPC  but  no  

evidence  found  against   the  accused  and  hence,  I/O  

after  completion  of  investigation  submitted  charge-

sheet  U/s. 509 IPC  against  accused. Here  in  this  

instant   case  out  of  five  PWs  three  witnesses  are  

hearsay  witnesses  and  one  is  the   reported  witness. 

Except  PW.1,  victim  being  the  sole  witness. The  

witnesses  of  the  said  victim  confirmed   that  on  the  

day  of  incident  accused went  to   her  residence  to  

stitch  a  Pant  and  there  is  a  quarrel  took  place  and  

which  was  admitted  in  the  cross-examination. Moreover,  

the   accused  being  familiar  with   the  victim’s  family  as   
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her   husband  works  together  with   the  accused.  The  

Ld. Magistrate   convicted  the  accused  per  U/s. 509 IPC  

upon  perusal  of   the  victim’s  statement.  But  none  of  

the  witnesses corroborated  her  statement.  One  of  the  

witness  whose  house  is  situated  at  a  walking  distance  

of  5 minutes  from  the  house  of  informant  did  not  

state  anything.  If  there is  an  incident took place,  she  

would  have  made    hue  and  cry,  as  she  was  with  

her  two  children  aged  about  6  &  8 years  respectively.   

As  per  the  statement  of  PW.3  incident  happened   at  

3 PM  but  during   cross  examination  PW.1  stated   that  

incident  took  place   at  2-3 PM  in  the  afternoon.  She  

could  not  remember  the  actual  time if  happened  some  

incident  with  her  then the  time  of  incident   is  

remembered  by  her.  The  time  of  incident  is the  main  

factor  but  she  could  not   state  the  same before   the  

Court. From  the  evidence  it  appears   that   there  is  

beyond doubt  that  incident  took  place  on  that  day. 

Beyond  doubt  accused  could  not  be  convicted  and  

sentenced. 

 
27.              I    have  gone  though  the   entire  evidence  on  

record.  Ld. Magistrate  on  the  basis  of statement  made  

by  victim  convicted  the accused without  any  

substantive  evidence.  The  provision of  Section  509 IPC  

is   a wide interpretive  and  whenever  the  accused  

intended  to  lower  down the  dignity  of  a  woman  it  

should  be  treated  as  causing  insult her modesty.  But  

during  investigation  I/O  did not  find  any  evidence  
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against  the  accused  and  hence  instead  of filing  U/s. 

376/511  IPC,  he   submitted  charge-sheet  U/s. 509 IPC. 

Ld. Sub-Divisional Judicial Magistrate, Sadiya  failed  to  

interpret the  provision  of  Law  U/s.  509  IPC  and  held  

guilty  of   accused  without proper  evidence. 

 
28.             Considering  all  I  found   that  accused  being  

innocent,  could  not  be  convicted  for  lack  of  proper  

evidence.  Accordingly,   the  appeal is  allowed on  

contest.  

 

O  R  D  E R 

 
29.             In  view  of  the  above  observation  and  

discussion,  the  Judgment & order  dated  04/01/2022 

passed  by Ld. Sub-Divisional Judicial  Magistrate, Sadiya   

is  set  aside. Accordingly,  the  appeal  is  allowed. 

 
30.            The  appellant is  not held  guilty  U/s. 509 IPC  

and  he  is  acquitted  and  set  at  liberty. 

 

31.              The  bail  bond  of  the appellant  shall  however,  

remain  in  force  for  another  6 months U/s. 437-A Cr.P.C 

 
32.             Send  back  the  original G.R. Case No. 67 of 2019, 

PRC Case No. 67 of 2019  to the Court  of  Learned  Sub-

Divisional Judicial  Magistrate, Sadiya   along with a copy of 

this  Judgment  & order. 

 
33.              The  appeal  is  disposed  of  on  contest  without  

any  cost. 
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            Given under my hand and seal of this Court on this  

 the 4th  day of  November, 2022.  

 

 

Dictated and corrected by me:            

 

 
        (J.K  Das)                                               (J.K. Das) 
Addl. Sessions Judge-2(FTC),               Addl. Sessions Judge-2(FTC),                                      

                   Tinsukia.                                               Tinsukia.       
            


