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IN   THE   COURT  OF  THE  ADDL. SESSIONS  JUDGE-2 (FTC), 
TINSUKIA 

 
 
District :  Tinsukia 
 
Present :   Sri  J.K  Das, AJS,  
        Addl. Sessions Judge-2, 
          (FTC), Tinsukia. 
     
 

       Criminal Appeal No. 04(1) of 2022 
       Arising  out  of   SR/CR/Case No. 336/21 of 2020. 

  
 

1) Sri Rikshesh Raj,  
S/o.  Sri  Satyau  Kumar  Satyapushp, 
R/o Shankarpur,   
P.S. Muffasil, Dist. Munger, Bihar 
                                 ……………………………….Petitioner.  
           Vs. 

  

     i) Sri Dilip Ch. Handique 
         ASI/RPF/DBRG, Assam. 
 
     ii) Union of India(N.F  Railaway). 
         Represented by Mr Yugesh Kr Mishra, Public Prosecutor,  

 Ld court of SRM, Tinsukia.    
………………………Opp. Parties.     

 

Appeared:- 

        Sri   K Borpujari, Advocate………..For  the  Petitioner. 

        Sri G. Borkotoky  Advocate.........For the Respondent no. 1 & 2. 

                

               Date of hearing  & Argument      :  03/11/2022. 

       Date of Order                            :  05/11/2022 
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J  U  D  G   M  E  N  T 

 
1.                  Both sides are represented by their Ld. Advocates.   

 
2.                 The  instant  revision  has  been emerged  against  

the impugned  Judgment  and  order dated 18-12-2021 passed 

by Smt.  Pranjita  Konder, the Ld.  S.R.M,  Tinsukia   in 

SR/CR/Case No. 336/21 of 2020, corresponding  to  

RPF/POST/DBRG  Case  no. 75/21,  U/s. 147/145(a)  of  Railway  

Act,  1989,  convicting    the  accused/Appellant  and  sentenced  

him  to pay  a fine  of  Rs. 800/- U/s. 147 Rly.  Act  and  also  to  

pay  a fine  of  Rs. 500/- U/s. 145(a) of  Rly. Act  and  in  default 

S.I  for  10 days.    

 

3.                The  fact  of  the  case  of  the  petitioner as narrated  

in the  case  on 17.09.2021 a complaint was lodged by Sri D. C. 

Handique (Respondent No.1) ASI/RPF/DBRG alleging inter-alia 

that, on 17/09/21 at about 20:00 Hrs. when the complainant and 

his staff were on duty at DBRG station, during checking period at 

around 20:20 hrs DRM/Tinsukia arrived at the sick line area of 

DBRG station yard and in the meantime one person seems to be 

in drunken state appeared before the DRM/Tinsukia, Immediately 

Complainant (Respondent No.1) chased him and on being asked 

detained person stated his name as Riksesh Raj(Appellant) 

working under SSE/C & W/DBRG and on off duty. On further 

asking for his presence on off duty at restricted area in drunken 

condition he failed to give any satisfactory reply regarding his 

presence and refused to leave the restricted area. Hence 

Appellant was taken into custody and instant case has been 
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registered being RPF/POST/DBRG Case no. 75/21 U/s. 

147/145(a) of Rly act against the apprehended person i.e 

Appellant. 

 
4.               The  RPF  authorities began  enquiry  and  submitted   

the  Prosecution  Report  against  the  appellant   after  

completion  of  the  enquiry  before  the  Ld. SRM,  Tinsukia. The  

Ld. SRM,  Tinsukia after  hearing  both  sides  vide  Judgment  

and  order   dated  18.12.2021  convicted  the  accused/Appellant  

and  sentenced  him  to pay  a fine  of  Rs. 800/- U/s. 147 Rly.  

Act  and  also  to  pay  a fine  of  Rs. 500/- U/s. 145(a) of  Rly. 

Act  and  in  default S.I  for  10 days.    

 
5.              Being  highly   aggrieved   and  dissatisfied with the 

impugned Judgment  & order, dated  18.12.21, passed  by  the 

Ld.  Spl.  Rly. Magistrate, Tinsukia, the appellant  namely, Sri  

Rikshesh  Raj   among other  things   has drawn the attention to 

set  aside the impugned Judgment & order  18.12.21, on the  

following  among other grounds : 

 
(i)     For that the Learned Court below committed manifest 

error of law in convicting the appellant and also erred 

in law and on facts in convicting the Appellant Us. 147 

and 145(a) of Rly act and as such the judgment and 

order dated 18/12/21 is bad in law and liable to be 

set aside. 

(ii)  For that the Learned Court below failed to appreciate 

the evidence properly and has caused serious 

miscarriage of justice. 



4 

 

(iii)      For that the Learned trial court did not consider the 

material contradictions in the statement of the 

witnesses. 

(iv)      For that the Learned Court below erred in law by not 

considering the fact that the complainant (PW-1) has 

stated that he had not verified that accused/Appellant 

was on duty or not on that day of the alleged 

incident. Also PW-2 also stated that, being a railway 

Doctor the report of alcohol issued by him is not final 

and conclusive as the same can be determined by the 

FSL repost only. PW-3 the statement witness of he 

accused/Appellant had also stated before the Ld. 

court below that he had not seen the incident and 

also he had not seen the accused/Appellant put his 

signature on the statement. Furthermore PW-4 the 

E.O of the case has stated that,  the accused 

Appellant being a railway employee is authorized to 

enter in to the railway yard of DERG and also stated 

that, E/O had not seen the M.O write down his 

medical observations on the prescribed format as 

prescribed by the "Indian Railway Medical Manual". 

(v)       For that the Learned Court below ought to have 

considered that no any eye witness was examined by 

the prosecution. Further none of the witnesses had 

stated that they have seen the appellant/accused 

while consuming alcohol. 

(vi)     For that the Learned Court below ought to have 

considered that the PW-2 the Medical Officer was not 
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a listed as a prosecution witness in the "Prosecution 

Report" submitted by the E/o of the case. 

(vii)      For that the Learned Court below ought to have 

considered the deposition of the PW-4 (Enquiry 

officer) in it's true spirit as he has deposed that 

accused/Appellant is being an railway employee is 

authorized to enter into the railway premises. 

(viii)     For that the Learned Court below ought to have 

considered that, there is no caution regarding threat, 

inducement and undue influence reflected in the 

confessional statement of the accused/Appellant and 

there is no mentioned about the voluntary and willful 

statement of the accused/Appellant. (Exbit -3). 

(ix)      For that the Learned Court below ought to have 

considered that why the enquiry agency had not 

made any endeavor to take the statement of the 

other person or persons present at the time of the 

incident including the DRM/Tinsukia. 

(x)     For that the L'd Special Rly Magistrate, Tinsukia 

misconceived and ignored to the proposition of settled 

laws referred in Naba Kanta Kalita -Vs-Union of India 

& Ors, WP© 4239/2011, wherein it has been 

observed by the Hon'ble Gauhati High Court thus – 

"Mere smell of alcohol, unsteady gait and incoherence 

in speech, would not be sufficient to hold that the 

petitioner was in an intoxicated state at the time of 

alleged incident". 
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(xi)       For that the Learned Court below failed to record the 

statement of the accused/appellant U/S 313 Cr. P. C. 

according to its true spirit. 

(xii)       For that the Learned Court below had made a 

serious miscarriage of justice by reflecting in Para 12 

(page no.9) of the impugned judgment and order 

dated 18/12/2021 that, L'd court below has that " 

None of the witnesses examined by the prosecution 

side are hearsay witnesses" but the PW-3 statement 

witness of the Accused/Appellant has deposed before 

the trial court that, He had not seen the incident and 

came to know about it from the accused/Appellant at 

the time of recording the statement of the 

Accused/Appellant. 

(xiii)      For that from the judgment dated 18/12/2021, it 

appears that the I'd court below has determined to 

convict the appellant and for that purpose though 

sufficient material discrepancies and contradictions 

had emerges in the case record yet same were 

brushed aside by holding it to be a mere irregularity 

not touching the merit of the accusation. Therefore 

the judgment of the L'd court below suffers from 

gross illegality and as such same are liable to be set 

aside. 

(xiv)      For that punishment prescribed U/s 147 of Rly act 

being punishable for a period which may extend upto 

6 (six) months or fine which may extend upto 

Rs.1,000/- (One thousand)or with both and U/s 

145(a) being punishable for period which may extend 
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upto 6 months and fine which may extend upto Rs. 

500/-( Five hundred) only and there having no 

material to suggest to form an opinion that the 

appellant is possessing a bad character and there 

being no material in the record to show that the 

appellant is previous convict. 

(xv)      That, the appellant crave leave of this Hon'ble court 

to refer to any other grounds at the time of hearing of 

this appeal. 

(xvi)     That, this appeal is made bonafide and for ends of 

justice. 

 

6.                  As  such,  the  Appellant  has  prayed  for  staying  the 

operation  of  impugned Judgment  & order  dated  18.12.21 

passed by the Learned Special Railway  Magistrate, Tinsukia in 

SR/CR. Case No. 336 of 2021.  

 
7.                 I  have   heard  the   arguments   advanced  by   the 

learned counsels of both the parties and also deciphered the 

materials on record, especially the SR/CR. Case No. 336 of 2021  

for an appropriate adjudication and conclusion of the instant 

appeal. 

 
     Discussion, Decision & Reasons thereof : 

 
8.  Before I discuss the point raise by the Appellant 

petitioner I have gone through the Judgment  & order dated 

18.12.2021 passed by the Ld court below.    

 
9. I have   heard  the   argument  advanced  by  both  

sides. It is therefore, prayed that your Honour may be pleased 
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admit this Momo of Appeal, call for the case record of Case No. 

SR/CR. Case No. 336 of 2021  form Court of the Learned Special  

Railway Magistrate,   Tinsukia, issue not upon the Respondents 

and hearing the matter be pleased enough to acquit  the  

accused/appellant  by  setting aside the judgment and order 

dated 18/12/21 passed  in Case No. SR/CR. Case No. 336 of 2021 

and the operation  of  the impugned Judgment  &  order  be 

stayed  and  the appellant may  be allowed to remain on P.R 

Bond till disposal of the appeal for the interest of justice.   

 
10. The  Ld. Special Railway Magistrate, Tinsukia examined  

the  following  witnesses :- 

 
11. PW.1, Sri Dilip Ch. Handique has  stated  that on 17-09-

21 he was on duty at the DBRG post. He along with other staff 

had conducted a drive in the yard area  and while they were 

inspecting the sick line, DRM, Tinsukia  arrived at the sick line at  

around 8 P.M. It  was Biswakarma Puja on  that  day and  people  

were  dispersing. While DRM was visiting  the sick line, one 

person Rikshash Raj  while  in  the state  of darkness approached 

in front of DRM   and  started  telling  the  DRM about his cycle 

being missing. They stopped the said person and started to take  

him  to  their  Post. He  took the said  person to IPF, DBRG and 

also filed written complaint. He was also taken for  medical   

examination. It  was found from  the  current  payslip of  that  

person, the said person is  Assistant Cand W (of Railway). Ext. 1 

is complaint. Ext. 1(1) is his signature. He can recognize the 

accused person present  today  as the    aforesaid person.    „ 

 
12. In  cross-examination  the  PW.1  has  stated  that  they  
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had  made  diary  entry  before  going   for  the  drive. 

Biswakarma  Puja  was  organized   by railway employers and not 

by general public.  On  that  day  railway  carriage  and  wagons  

were  present  in  the  sick  line.  He  could  tell  that  the  

accused  was  in  a  state  of  drunkenness  from  the  way  he  

was speaking. That the accused  was speaking in a particular 

manner about his cycle being missing mentioned has not been  

mentioned in   the complaint. The accused said that the accused 

was on morning duty till 2 p.m on that day. He has not verified 

whether the accused was  on duty day. He  denies  the  

suggestion that the accused was not speaking in a particular 

before  manner  before  the  DRM,  Tinsukia. The complaint  was 

filed first and then the accused taken for his medical examination 

at the Railway Hospital, DBRG at around 10.15 pm.  He  does  

not know the name of the doctor at the Railway Hospital. ASI D. 

Thakur and  he had escorted the accused to the Railway hospital. 

Blood sample of the accused was taken and  he was tested for 

alcohol consumption by breath analyzer. Blood test result were 

not handed  over to  them  when  they  had  taken the accused 

for his medical examination. The medical report has been given 

on the requisition/application made by IPF. The doctor had also 

made entries in his register. Medical report was  not given  in 

prescribed   railway format.    

 
13. He  denies  the  suggestion  that medical report not 

given  in prescribed railway format as the accused was not taken 

to Railway hospital, DBRG   for  his examination. He  denies  the  

suggestion  that accused was  authorized to enter upon the 

railway property and that the accused was not in a state  of 
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intoxication. PW.2, Devashjyoti Dutta  has  deposed  that   on  

17.09.21  he  was  on  night  shift  duty  from  10 PM  to  8:30  

am.  On  that  evening RPF had brought person RiskeshRay for 

medical examination at the Rly hospital. He conducted a medical 

examination of the said person and also tested the person for 

alcohol consumption. The accused could not walk in straight 

line.The person  was highly talkative  and started talking about 

the incident even without being asked. There was also some  

aggressiveness in the behaviour of the person. His eyes were red 

and he was also sweating.  When I asked  him  for some  

identification mark  on his body for his physical identification, he 

tried to take off all of his clothes. He examined his chest and 

abdomen. He  also gave him a breathe analyzer test for alcohol 

consumption but the person  was not cooperating by giving his 

breathe into the analyzer  in full force as required  and   for that  

reason he had to   give  his breathe  for  three times. He  also 

took blood sample from the person for confirmatory  investigation 

of  alcohol consumption  by  the  person. The blood sample  is 

sent confidentially to FSL, Guwahati  and the report  is  manually  

sent  to Assistant Chief Medical Superintendent, Rly Hospital, 

Dibrugarh in around 3 months time. Report is not communicated 

to   him. A signature was taken from the said person to confirm 

that it  was deeded his blood sample. Ext 2 is medical report Ext. 

2(1) is his  signature.  He can  recognize   the accused person  as 

that person  he had examined  on 17-09-21.  

 
14.   In  cross-examination, the  PW.2  has  been working at 

the Rly Hospital since 5 months having joined in May 2021. He 

does not know all the provision of Indian Railway. Medical Manual 
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but they are taught how to examine patients.  He cannot say the  

exact names of the persons who   had escorted the accused to 

the hospital on 17-09-21. There were two ASIs; one  was named 

Thakur he believed. He had recorded  his observations  on the 

requisition which was given by R.FF.  He had given his report in 

the format provided under Annexure XXT of Indian Railway 

Medical Manual. He  had not handed over the  report  given  in  

the  said  format  to  the  RPF  as  the  same  is  kept  

confidential  in  the  MLC  register  of  their  Hospital.   

 
15. He  denies  the  suggestion  that   report  given in  the  

format  provided  under   said  Annexure  XXI  is  required  to  be  

handed   over  to  the  RPF.  The  blood  sample  for  testing  the  

consumption  of  alcohol  by  the  accused  was  drawn  in  his 

presence. Blood  samples  were collected   in  two bottles of 05 

ml each. He cannot say after how many days the blood sample 

was sent to FSL Guwahati.  He does not know where the blood 

sample kept till it was  sent to FSL as the same is handled by 

administration. The signature of the accused after blood sample 

collection was taken  on the OPD ticket / slip  of the accused 

which contains the name, designation, medical health card no. 

etc.2. of the person.  He had not issued any requisition/ memo 

for sending the blood sample to FSL as same is done by the 

person who sends it.  He had not made any observation in Ext 2 

(medical report) that breath analyzer test was done on the  

accused.  Ext. 2 is not a conclusion and final report to determine 

the intoxication of the accused as same can be determined by  

the  FSL report. But smell of alcohol was clearly present at the 

time of examination.  He  denies  the  suggestion  that the 
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accused person was not  in a state of   drunkenness he was 

completely sober at the time  of  his  examination.  

 
16.  PW.3,  Sri  Tridip  Bora  has  deposed  that   on  

17.09.21  DRM  had  gone to  Dibrugarh  to  a  railway  place  

where  coaches  are  kept  and  one  person  who  worked  in  

the  Railways  was celebrating  party  and  asked  the  DRM  to  

find his  missing  cycle. PW.3  was  present  while  the  

confidential statement  of  the  person was  recorded.  He  can  

recognize  that  person. 

 
17.    In  cross-examination  the PW.3  has  stated  that  I  

went  to  DBRG,  Post  for  celebrating  Biswakarma Puja  on  that  

day.  He  did  not   witness  any incident  but  he  came  to  know  

about  the incident  when  his  statement  was  being  recorded.   

He  did  not  hear  the  person  recording  statement  of  the  

accused  saying  that   his  statement    and  the  name  may  be  

used  against   him in  court  of  law.  He  did not witness  

accused  put  his  signature  in  his  confessional  statement. He  

also does  not remember  who  else  had  put  their  signatures  

at  the  time of  recording  the  statement  of  the  accused.  

Whether  the  medical  examination  of  the  conducted  or  not  

the  accused  did  not  state  in  his  presence. The statement of 

PW.3  was  not  recorded by RPF.  The  accused  gave  his  

statement in loud  voice. He  denies  the  suggestion  that   

accused  did  not  ask  the  DRM  to  find his  missing cycle  after  

celebrating party. 

 
18.    PW.4,  Sri  Dharmendra  Thakur  has  deposed  that  

on  17.09.21 he  was  endorsed by IPF/DBRG as EO  of this  case. 
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He  knows  the  signature of IFP P/Biswakarma , Ext. 1(2). The  

accused  was  taken  for  medical  examination.  He  recorded  

the  statement  of  the  accused. Ext. 3(3) is the  signature  of 

the  accused and Ext. 3(2)  is  his  signature. He  allowed  the   

accused  to  go  on  bail. On  completion  of  enquiry,  he  

submitted  PR  against  the  accused  U/s. 147/145(a) Rly.  

Act.The  PW.4  went  to  collect  the  Medical  Report of  accused  

to  Rly,  DBRG, but it  was  report  that  the  same   has  not  

come  from Maligaon. 

 
19.    In  cross-examination,  the PW.4  has  stated  that  on  

17.09.21 Biswakarma Puja  was  organized  at  DBRG  yard  and  

only  Rly   personnel  were  present  there.  Accused  worked  in  

CNW  at  Dibrugarh  and  he had  not  seized  any  duty  register  

to  ascertain  whether the  accused  was on  duty  on  that  day  

&  time.  The  M/O  has  written  his  observation  on  requisite  

form in  his  presence but  the PW.3  did  not go  through  his  

observation. The  blood  sample  was  collected  in  two  bottles  

and  same  was  scaled  by  medical  staffs  in presence  of  

doctor.  The  PW.3  did  not    file  any  requisition  to  FSL, 

Guwahati  for  examination  of  blood  sample.  He  also  does  

not  know  whether  the  MO  had sent  the  blood  sample  to  

FSL. The  PW.3  did  not  record  the  statement  of  DRM, 

Tinsukia. The  PW.3  admitted  that  the  accused  being  an  

employee  of  Railway,  he  was  authorized  to  enter  the  DBRG  

yard premises  to  attend  Biswakarma  Puja, The  accused  was  

not  found  to  make   the  statement  and  that  his  statement  

would  be  used  against  him  in  the  court  of  law  is  not  

written  in  the   confessional  statement  of  the  accused. 
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20.    He  denies  the  suggestion  that  the accused  was  

not  in  a  state  of  drunkenness   on  the  day of  Biswakarma  

Puja,  2021  and  that  he  had  not  misbehaved   with anyone  

in  the  state   of  drunkenness. He  denies  the  suggestion  that    

the  blood  sample   of  accused  was  not  collected  and  for  

that  reason  no  report  of  FSL  could  be  collected.  

 

21.    As  per  allegation  that  on  17.09.21  while  the PW.1  

alongwith  other  staff  were  conducting  drive  in  the  yard  

area  at  that  time  DRM, Tinsukia  arrived  at  8 P.M  at  the  

sick  line. Suddenly  one  Railway  staff  namely, Sri  Rikshesh  

Raj  in  the  state of  drunkenness  appeared  in  front  of  DRM  

and  started  telling  about  his cycle  being  missing.  

Immediately, PW.1  stopped  the accused  person  and  taken  to 

DBRG Post  and  filed  written  complaint.  By  Enquiring  the  

offence  the  enquiry  officer submitted  charge-sheet  against  

the  accused  U/s. 147/149(a)  of  Railway  Act,  1989.  From  the  

evidence  of  the Prosecution  witnesses,  i.e. PW.2  who  was   

examined  by  the  Court  could  not  ascertain  that  the  person  

i.e  accused Rikshesh  Raj    actually  intoxicated  or  not.  though 

he  was  tested  breath analyzer   and sample of blood collected  

but  no  report  collected  by  the  concerning  E/O. Also medical  

witnesses  did  not  confirm and  he  did  not  know  whether  the  

blood  sample  was  kept  though  it  was sent to FSL and  the  

same  is  handed  by  the  Administration but   to  determine  the  

intoxication  of  the  accused  and  same  was  not  submitted   

till  filed  Annexure  21.  Only  smell  of  alcohol  was  clearly  

present  at  the   time  of  cross  examination. Ld. Special Railway  

Magistrate  on  the  basis  of  the  report  submitted  by the  
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doctor   and  E/O  presumed  that  accused  being   intoxicated  

on  the  day  of  incident.   

 
22.            Here  in  this  instant   Judgment  Ld. Special Railway  

Magistrate  failed  to  comply  the  proper provisions   of  law 

while  deciding  the  case is  that  the  accused  being  

intoxicated  only  on  the  basis  of  smell of  alcohol  was  found  

by  the  doctor.  As  per  evidence  of  PW.1  who  is  the  

complainant  of  this  case  and  sole  eye  witness  stated  that  

accused  person  suddenly  appeared  before  DRM,  Tinsukia  

while  he  was  inspecting  Sick  Line.  Being  an  employee  of  

Railway   he  ought  to  have  meet  the  Superior  Officer  

knowing  that  he  will  arrive  the  place  of  occurrence.  Though  

allegation  made  by  complainant  that  accused  person  being  

intoxicated  which  was  not  confirmed  by  the  E/O  or   M/O  

during  trial  or  investigation.   

 
23.             During  argument  Ld.  Advocate  for  the  

respondents  submitted  a  decision  of  Supreme  Court  of  India  

regarding  section  25  -  Confessional  Statement   recorded  by  

an  Inspector  of  RPF  statement  is   admissible. 

 

24.             The  Ld.  Advocate  for  the  defendant  side  

submitted  that  accused  being  a  staff  of  Railway  and  on  the  

day  of  incident,  there  was  “Biswakarma Puja”  and    all  are  

celebrating  on  that  day.  In  this  regard  confession  made  by  

the  accused  person  before  E/O  which  was  determined  by  

the  Trial Magistrate  and  on  the  basis   of  his  admission,  trial  

magistrate   held  that   accused  being  intoxicated   on  the  day  

of incident. 
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25.             The petitioner  has been convicted  on  the   basis  of  

confessional  statement.  Apart  from  the  confessional 

statement, there  is  no  material  whatsoever  to  convict  the  

petitioner with  the  alleged  offence. The confession  by  itself  

cannot  be  sole  basis  of  conviction  of  the  petitioner  by 

section 25  of  the  Indian  Evidence  Act.  The  officer  of  the  

Railway  Protection  Force  are  also Police  Officer  by  section  

25 of  the  Indian  Evidence  Act.  Here  in  this  instant  case  Ld. 

Advocate  for  Respondents  submitted  that  Section  25 ,  

confession  recorded   by   Inspector  of  RPF,  the  statement  is  

admissible.   

 
26.            In  this  regard,  the  citation  of Hon‟ble  Supreme  

Court of  India in  R.R Sarkaria And  O, Chinnappa Reddy, JJ  (1)  

Balakishan  A  Devidayal ….Appellant  -Versus-  State  of  

Maharashtra…….Respondent.  Crininal  appeals  nos.  208-

209  of  1974  and  Spl.  Leave Petn. (Cri)  NO. 630  of  1977,  

D/31-7-1980  AND  (2)  State  of  M.P  and  another  

Petitioners  Versus  Hari  and  others….Respondents. 

 
27.            As per  Article 20(3)  Right  against self-incrimination :-  

The  Indian  Constitution provides immunity to an accused 

against self-incrimination under Article 20(3) – „No person 

accused of an offence shall be compelled to be a witness against 

himself‟. It is based on the legal maxim “nemo teneteur prodre 

accussare seipsum”, which  means “No man is obliged to be a 

witness against himself.” 

 

28.          Here  in  this  case  by  relying  the  confession  made  
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by  the  accused    he  was  convicted    by  Ld.  Trial  Magistrate.  

Considering all  I  found  that  Trial  Magistrate  without  material  

evidence  only  on  the  basis   of  confession  convicted  the  

accused   which  is not  proper  perspective. 

 
29.            Ld.  Trial  Magistrate  without  proper  medical  

evidence  of  the  accused  and  without  examining  the  material  

witness,  DRM,  Tinsukia  pronounced  the  Judgment  against  

the  accused person  by  convicting  him. On perusal  of  the  

entire  evidence on  record,  there  is   no  sufficient  evidence  

found  that  accused  person  being  committed  offence  as  

alleged  against  him.  As  the  accused  being  a  staff  of  

Railway,   he is  authorized  to  enter  the  place of  occurrence. 

As  per  plea  of  accused,  that  his  bicycle  was  missing  and  

thinking  that  his  Superior  Officer  came  to  that  time,  he  

pleaded  before  DRM  and  Inspector,  i.e.  PW.1  brought  him   

and sent  to RPF  Post. 

     
30.           From   the  complaint  petition  and  the   evidence  I  

found   that  there is  nothing  allegation  against  accused. The  

incident  took  place  and  accused  have  not  committed  the  

offence   as  alleged  by  the  witnesses.  Without  proper  

evidence,  the  accused  could  not  be  convicted  and  

sentenced.  As  E/O  has  miserably  failed  to  collect   the  

medical  evidence,  as  accused  person  being  intoxicated  on  

the  day  of  incident  and  material  witnesses i.e, DRM,  Tinsukia  

was  not  examined  by  the  E/O, nor  the  eye  witnesses  who  

were  present  on  that  day.  Only Patrolling  party  adduced  

their   evidence.  Also  Ld.   Trial  Magistrate  failed   to  consider  

at  the  time  of  passing  Judgment   compliance  that there is 
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caution regarding threat, inducement and undue influence 

reflected in the confessional statement of the accused/Appellant 

and there is no mentioned about the voluntary and willful 

statement of the accused/Appellant. (Exbit -3). 

 
31.          Considering  all  I  found   that  accused  being  

innocent,  could  not  be  convicted  for  lack  of  proper  

evidence.  Accordingly,   the  appeal is  allowed on  contest.  

 
 

O  R  D  E R 

 
32.           In  view  of  the  above  observation  and  discussion,  

the  Judgment & order  dated  18/12/2021 passed  by Ld. Special 

Railway Magistrate, Tinsukia is  set  aside. Accordingly,  the  

appeal  is  allowed. 

 
33.         The  appellant is  not held  guilty  U/s. 147/145(a) of  

the  Railway Act,  1989  and  he  is  acquitted  and  set  at  

liberty. 

 
34.         The  bail  bond  of  the appellant  shall  however,  remain  

in  force  for  another  6 months U/s. 437-A Cr.P.C. 

 
35.        Send  back  the  original SR/CR/Case No. 336/21 of 2020, 

corresponding  to  RPF/POST/DBRG  Case  no. 75/21,  U/s. 

147/145(a)  of  Railway  Act,  1989,  to the Court  of  Learned  

Special Railway Magistrate, Tinsukia  along with a copy of this  

Judgment  & order.  
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36.           The  appeal  is  disposed  of  on  contest  without  any  

cost. 

 
37.             Given under my hand and seal of this Court on this  

 the 5th  day of  November, 2022.  

 

 

Dictated and corrected by me:            

 

 
  (J.K  Das)                                               (J.K. Das) 

Addl. Sessions Judge-2(FTC),        Addl. Sessions Judge-2(FTC),                                      
           Tinsukia.                                               Tinsukia.       

            
 

   


