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IN THE COURT OF ADDITIONALSESSIONS JUDG 

(FTC-1) AT MARGHERITA
\

9
{1Present: Sri Rajesh Kr. Todi, AJS, V

Judgment delivered on:- 14.11 -7073

Sessions case no. 30fM^ of 2017

[Digboi PS case no. 54 of 2019 U/S 366 of IPC]/

V,
96

COMPLAINANT : Sri Rup Narayan Sharma i

REPRESENTED BY Sri Ranjit Dutta, Ld. Addl. P.P

ACCUSED Sri Kartik Sawtal

Sri Subhajit Debnath, Ld. AdvocateREPRESENTED BY

I

] 01/02/2017 

02/02/2017
Date o' Offence

Date of FIR
28/02/2017
17/08/2017
31/08/2017

Date of Charge Sheet
Date cf Framing of Charges
Date of commencement of evidence
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Date on which judgment is reserved 

Date of Judgment

Date of the Sentencing Order, if any

14/11/2022
14/11/2022
Nil

L

Accused Detaiis:

Name of 
Accused

Date of 
Arrest

Date Offences
Release charged
on Bail with

Whether
Acquitted

Sentence
Imposed

Period
of

Detentior
convicted on

! Underg
one

during 
Trial for

i

purpos
e of
Sec.
428

Cr.P.CKartik
Saotal 08/02/ 31/08/ 366/376 Acquitted 62017 2017 I PC month

25
days

i1

!

--- 1



3
C\Sess. 30rMV17

APPENDIX

A.Prosecution :

RANK NAME NATURE OF EVIDENCE
■.ii.1. PW-1 Sri Rup Narayan Sharma 

(Informant)
Sri Dhiraj Sharma 

Sri Raushanllpadhaya
Smt. Bishnu Maya Sharma (Victim) 

Dr. Manab Dutta Gogoi 
SI Bipul <umar Gogoi

OtherWitness

2. PW-2 OtherWitness
3. PW-3 Other Witness
4. PW-4
5. PW-6
6. PW-6

Eye Witness
M.O
1.0

B.Defence witness, if anv:

Rank Name Nature of evidence
Nil Nil

„ ,»•

C. Court witness, if anv :

Rank Name Nature of evidence
Nil

List of Prosecution/Defence/Court exhibits:-

Prosecution exhibits :

DescriptionSI. No. Ext. No.
Ejahar (FIR) ___
Statement u/s 164 Cr.P.C of the victim 

Medical Report of the victim 

Sketch Map
Chargesheet ____

Ext. 11.
Ext. 22.
Ext. 3 

Ext. 4 

Ext. 5

3
4.
c
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Defence exhibits :

SI. No. Exhibit No. Description
1. NIL

C. Court exhibits :

SI. No. Exhibit No. Description
NilNIL

D. Material exhibits

SI. No. Exhibit No. Description

(Rajesh KymafcTodi') ge ' 
Additional Sessions Judge (FTC-1), 

Margherita
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JUDGMENT

1. Prosecution case as unfolded in the ejahar dated 

02/02/20:7 filed by one Sri Rup Narayan Sharma before the 

Lekhapani P.S is that on 01/02/2017 his minor daughter 

victim X (name withheld), a student of class VII, 

her school on the occasion of Saraswati Puja. However, 

when she did not return home, the informant started

went to

searching fcr her and during search he came to know that 

the accused had taken away his (informant) daughter by 

alluring her.

2. On receipt of the ejahar, a case was registered being 

Lekhapani P.S. Case No.16/2017 U/s-366(A) of I.P.C and 

investigated into. On completion of investigation formal 

Charge Sheet was also laid U/s-366(A)/376 of IPC against 

the accused Sri Kartik Sawtal.

3. It appears f'om the record of corresponding G.R. Case No. 

6Qe 17/2017 that vide order dtd. 20/06/2017, the then Ld.

JMFC, Hargherita committed the case to this court.

4. My Ld. P'edecessor, having found materials U/s-366/376 

IPC, framed formal charges under the said sections of IPC 

against the accused vide order dtd. 17/08/2017. The 

charges so Tamed were also read over and explained to the 

accusec to which he pleaded not guilty and claimed trial.

5. During tr al. to establish its case, prosecution side examined 

the informant, the victim and other witnesses. The accused

exam ned U/s-313 Cr.P.C wherein he declined towas
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adduce evidence and stood the plea of denial. Heard 

arguments.

POINTS FOR DETERMINATION

6. The following point for determination was framed in this 

case by my Ld. Predecessor :

Whether on 01/02/2017 the accused had 

kidnapped or abducted victim X, daughter of 

informant Sri Rup Narayan Sharma, nearby 

Keniya M.E School under Lekhapani P.S, with 

intent that she may be compelled to marry the 

accused against her will, in order to force or 

seduce her to illicit intercourse and thereby 

committed an offence punishable U/s-366 of 

IRC?

Whether on the same day, time and place the 

accused committed rape on victim X, the 

daughter of the informant and thereby 

committed an offence punishable U/s-376 of 

IRC?

0)

(H)

DISCUSSION, DECISION AND REASONS THEREOF

7. Let me at the outset discuss the relevant evidences

First of ail the evidence of the victim X (Pw4) is 

reproduced her in verbatim for the sake of convenience of 

appreciation of the same. She, in her oral deposition dated 

25/11/2019, stated as follows: Informant Rup Narayan

on
record.
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Sharma <s my father. I know the accused Kartik standing in 

the dock. Three years ago one day at about 1 p.m., on the 

occasion of Saraswati Puja, I went to my school viz. Baputi 

Gcgoi M E School. From there (school) I went towards 

Patkai for some outing with my friends. I was in love with 

Kartik since one year prior to the incident. From 

Patkai, tne accused took me to Jagun in a bus and from 

there he took me to Tinsukia. The accused kept me in the 

house of one of his acquaintances at Tinsukia for a night. 

We stayed separately. Thereafter the accused took me 

to an interior village in a Magic vehicle from Tinsukia. I do 

not know the place. The accused kept me in the house of 

his unde in the village for two days. There we slept 

together but the accused did not have sex with me. 

^ iater we went to the police station of the said village.
^ Coming to know that my elder brother (kokai) & others had

reached the police station, the accused consumed poison 

just before reaching the police station. Later police from 

Lekhapani P.S. brought me and took me to medical 

(hospital) and then to Court. My statement was recorded in 

court. Ext. 2 is my statement before Court and Ext-2 (1) to 

2(4) are my signatures. Kartik was also taken to medical 

(hospital). Presently I am staying with my mother. At the 

time of the incident I was a student of class VII.

//

v

8. In he' cross-examination, she stated as follows: / went on

volition with the accused. I do not knowmy own
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whether police went to collect my birth certificate. I do not 

whether police collected my school certificate. I stated 

before police and court (in her statement u/S-164 CRPC) as 

stated by me in the court today.

9. Pw-1 Sri Rup Narayan Sharma is the informant of this 

He in his deposition dated 30-04-2019 stated 

interaha that about four years ago, on the day of Saraswati 

Puja, his daughter, victim X went to her school. As she did 

not return from school, he searched for her but did not find 

her. So on the next day he filed ejahar at Lekhapani P.S. 

After seven days of the incident, he came to know from his 

nephew Debi Prasad Sharma that victim X was seen with 

the accused. Thereafter he went to Lekhapani P.S and 

met the victim X. Regarding the incident he lodged ejahar 

(Ext-1) wherein Ext. 1(1) is his signature.

In his cross-examination, he stated that he did not 

know what is written in the ejahar as it was not explained 

to him. He stated that he did not remember whether he

submitted birth or school certificate of victim X in the instant 
case.

case.

11. PW-2 Sri Dhiraj Sharma deposed on 21-09-19 stating 

mteraiia that about two years ago on the day of Saraswati 

Puja, the accused had kidnapped the victim X. He and Pwl 

(informant) came to know from friends of victim X that she 

was taken by the accused. Ultimately victim X was
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recovered and she was brought to her residence from 

Lekhapani P.S.

PW-3 Raushan Upadhaya deposed almost in unison12.

w th Pw2.

13. PW-5 M.O. Dr. Mousumi Gogoi deposed that she 

examined the victim X. As per radiological report age of the 

victim was between 14 to 17 years. Pw5 proved Ext.3 as the 

medical report and Ext.3(1) & 3 (2) as her signatures.

In her cross-examination, she (Pw5) admitted that 

-adiological age of a person may very by two to three years 

and the radiological report is not conclusive evidence 

regarding age.

PW-6 1.0 SI Bipul Kumar Gogoi deposed in his 

evidence that he was posted at Lekhapani P.S as O/C at the 

time of the incident. On 02/02/2017 he received an ejahar
c!

from Sri Rup Narayan Sharna stating that his daughter was 

kidnapped by one Kartik Sawtal. tie registered the case 

and took the charge of investigation and after completion of 

investigation submitted charge sheet (Ext-5) against the 

accused u/s 366(A) of IPC.

In his cross-examination he confirmed that Pw4 the 

victim X stated before him (I.O.) that she on her awn elopec 

with the accused on the day of Saraswati Ptja.

In the instant case charge has been framed 

U/s-366/376 of IPC against the accused. Section 366 of IPC 

reads as follows: Kidnapping, abducting or inducing

ib.

17.
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women to compel her marriage, etc.- Whoever 

kidnaps or abducts any women with intent that she may be 

compelled or knowing it to be likely that she will be 

compelled, to marry any person against her will, or in order 

that she may be forced or seduced to illicit intercourse, or 

knowing it to be likely that she will be forced or seduced to 

illicit intercourse shall be punished with imprisonment or 

either description of a term which may extend to 10 years, 

and shall also be liable to fine, and whoever by means of 

criminal intimidation as defined in this court or abuse of 

authority or any other method of compulsion, induces any 

women to go from any place with intent that she may be or 

knowing that it is likely that she will be, forced or seduced to 

illicit intercourse with another person shall also be 

punishable as aforesaid.

Ingredients of offence.- the essential ingredients of 

offence u/s 366 IRC are as follows:

For the Ist part of the Section -

(a) The accused kidnapped or abducted

(b) The accused intended or knew it to be likely that - 

The woman abducted or kidnapped would 

be compelled to marry any person against 

her own will or (ii) she would be forced or 

seduced to illicit intercourse

For the 2nd part of the Section-

18.

a woman

(0
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(i) Accused induced any woman to go from 

certain place

The accused did it by criminally intimidating(ii)

her;

(iii) He did so by abuse of his authority or 

He did so by any method of compulsion;

The accused intended or knew it to be likely 

that such woman would be forced or 

seduced to illicit intercourse.

It was hed in the case of Kuldeep K. Mahato vs. 

State (1998) 6 SCC 420 that in the absence of evidence 

to indicate that the accused kidnapped the prosecutrix with 

the intention of marrying her against her will cr in order that 

she might be forced or seduced to illicit intercourse, 

conviction U/s 366 of IRC cannot be sustained. In the case 

^©ofT a rakes war vs. State (2002) 7 SCC 721 it was held 

that an offence is committed and is punishable u/s 366 of 

IRC when a person has forcibly taken a woman with the 

intention as specified in the said Section.

In the case of State vs. Pooran (2006) 10 SCC 

300 it was held that to bring home the guilt of the accused 

u/s 366 of IRC, it is necessary for the prosecution to prove 

that the accused induced the prosecutrix or competed her 

by force to go from any place; that such inducement was by 

deceitful means; that such kidnapping or abduction took 

place with the intent that the prosecutrix may be secured to

(iv)

(v)

19.

20.
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illicit intercourse and/or that the accused knew it to be likely 

that the prosecutrix may be seduced to illicit intercourse as 

a result of her abduction or kidnapping.

In the reported decisions viz. Bishnudas Behera vs 

State of Orissa 1997 Cri U 2207 and Shakeel @ 

Pappoo and Anr. vs. State of U.P 2000 Cri U 153 it 

was held interaiia that where the victim girl had voluntarily 

gone with the accused and where evidence did not show 

any force or compulsion on the part of the accused

21.

, no
offence under Section 366 of IRC can be said to have been

made out. It was also held that where the prosecutrix was a

grown up girl and if she was not consenting party she could 

have put resistance or put up struggle or at least raised 

alarm to protect herself. When no such step was taken 

by her, an inference can safely be drawn under 

those circumstances that she willingly 

the accused. It
went with

was further held that where the
statements of the victim do not indicate any kind of

hostile reaction against the desire of the accused to

take her, the only conclusion that flows is that she 

was a voluntary party who willingly followed the 

path paved by the accused.
22. Now in the guiding light of the aforesaid ingredients of 

offence U/s-366 of IPC and also in the backdrop of the law 

as laid down in the aforesaid decisions, if the evidences of 

the instant case and in particular the evidence of the most
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material prosecution witness the victim X nerself 

weighed it becomes abundantly clear that there exists no 

material :o sustain charge U/s-366 of IRC or for that matter 

U/s-376 of IRC against the accused. It is clearly discernible 

from the oral testimony of the victim X that she had a love 

affair with the accused since one year prior to the alleged 

incident. She further admitted in clear terms in her 

cross-examination that she went voluntarily with the

accused. In her entire testimony before the ccurt she no,4]
where made any whisper at all to the effect that while the 

accused took him to Jagun and then from Jagun to Tinsukia 

in two d fferent buses she raised alarm and approached the 

passengers of the buses for her rescue from the clutches of 

the accused. There is nothing to show tnat she had put up 

fight or made an attempt to resist the accusec from taking 

her. No evidence is also found to the effect tha: she refused 

to go witn the accused or expressed her unwillingness to go 

with him but even then she was forcibly taken away by the 

accused by alluring her in any manner or by inducing her 

employing deceitful means to go with him.

23. It is needless to say that it is difficult to digest that if a 

girl is taken away forcibly she woulc remain silent and 

would do nothing to ensure her safety rather under such 

circumsiances, in the absence of any evidence of any 

criminal intimidation etc. by the accused, inference can be 

drawn that she voluntarily went with the accused or that

are



14 » .

Sess. sorNn/i?

there was a love affair in between them. The evidence of 

the victim is that she was taken in public bus by the accused 

from Patkai to Jagun and then to Tinsukia, under such 

circumstances, it appears to be absolutely unnatural that

the passengers of the bus would not notice such act of the 

accused and would not come forward for protecting the 

In the instant case it appears that the Investigating 

Agency did not examine any such independent witness to

victim.

show that the victim had raised hue and cry in the bus and

the said alleged incident was witnessed by any independent 

witness. Here it is pertinent to note that the Pwl, 2 & 3 are 

merely reported witness and are the family members of the

victim X. They are not the witness to the incident. So their 

oral testimonies so far the allegation of kidnapping of the
victim by the accused are of little significance. Further, 
there is nothing in their evidence to show that after the 

incident they made any enquiry from the victim about the
incident and that the victim had divulged to them th

forcibly taken away by the accused with the 

specified U/s-366 IPC. Pwl

at she 

intent as
was

is the informant and father of 

not reveal that the
the victim but his evidence also does

victim had expressed either before him or before his wife 
(mother of the victim), or for that matter to any of the 

family members or relatives that the
accused had taken the 

or coercion and indulged in 

or that he intended and

victim away by applying force 

physical relationship with her
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expressed to her that he would marry her. There is no 

evidence also to the effect that the accused had 

warned or criminally intimidated the victim not to disclose 

to anybody the fact of alleged kidnapping or abduction. 

Further there is complete dearth of any evidence to show 

that the accused had taken away the victim with the specific 

intent that she might be compelled to marry any person 

against her will or in order that she might be forced or 

seduced to have illicit intercourse. Here it is worthwhile to 

reiterate that rt is the categorical statement of the victim 

that they stayed separately in the house of the uncle of the 

accused and that the accused did not indulge in physical 

relationship (sexual intercourse) with her. Moreover, from 

the evidence of M.O. also it is clearly discernible that she did 

not find any sign of injury over the private parts of the 

victim and she (victim) was found to be between the age of 

14-17 years meaning thereby that it can not be ruled out 

that at the time of the alleged incident the victim had at 

least reached the age of discretion and she was capable of 

understanding what was good or bed for her.

Viewed thus from all angles, I am constrained to hold 

that Prosecut on has utterly failed in this case to bring home 

the charges U/s-366/376 of IPC against the accused Kartik 

Saotal beyond all reasonable doubts and therefore he 

deserves to be acquitted from the aforesaid charges at least 

benefit of doubt. Accordingly he is so acquitted from the

ever

24.

on
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aforesaid charges and set at his liberty forthwith. His bail 
bond will remain valid for a period of six months from today. 

The judgment is pronounced in open court in presence of 
the accused and his engaged Advocate.

Given under my hand and seal of this court on this 

14thday of November, 2022 at Margherita.

25.

\M ^ /

Addl. Sessions Judge, (FTC-1), 
Margherita


