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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment: 17.11.2022) 

(Case No. POCSO Case NO. 46 of 2018 (U/S 10 of the 

POCSO Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Md. Ajibuddin Ali @ Paya 

(A1)  

S/O.  Late Babu Ali 

R/O.  Masjidpatty, 

Chapakhowa 

P.S. Sadiya  

District : Tinsukia (Assam)  

REPRESENTED BY  S. Sharma, 

Learned LAC 
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Accused Details: 

 
Rank 

of 

the 

Accu

sed 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offence

s 

charge

d with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Md. 

Ajibuddin 

Ali @ Paya 

13/08

/2018 

 

In 

judicial 

custody 

10 of 

the 

POCSO 

Act 

Convicted Accused Md. 

Ajibuddin Ali 

@ Paya is 
sentenced to 

undergo 
rigorous 

imprisonmen

t for five 
years and 

also to pay a 
fine of Rs 

20,000/- 
(Rupees 

Twenty 

thousand) in 
default R/I 

for 6 months 
for the 

offence u/s. 

10 of the 
POCSO Act.  

The accused 

has been in 

Jail hazot 

since 

13/08/2018 

till today i.e. 

17/11/2022 

 

Date of Offence 12/08/2018 

Date of FIR 12/08/2018 

Date of Charge sheet 30/09/2018 

Date of Framing of Charges 17/01/2019 

Date of commencement of evidence 15/03/2019 

Date on which judgment is reserved  

Date of Judgment 17/11/2022 

Date of the Sentencing Order, if any  - 
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    J U D G M E N T 

 

1. The case of the prosecution in a nutshell is that on 

12/08/2018 at about 5:30 p.m. Ajibuddin Ali @ Paya 

illegally entered the house of the informant taking the 

advantage of the absence of the informant and her 

husband from the house. The said accused kissed over the 

cheek and face of the 9 year old minor daughter of the 

informant with ill motive and caused severe injury to her by 

biting her over her face. He pressed the mouth of the said 

minor victim and threatened her not to disclose the incident 

to anyone. After committing the act, the accused fled away 

through the window of the house.  

 

2. The mother of the victim lodged an ejahar before the O.C. 

of Sadiya P.S. disclosing the said facts. On the basis of the 

said ejahar Sadiya P.S. case No. 97/2018 u/s. 448/326/506 

IPC, R/w. section 6 of the POCSO Act was registered. On 

completion of investigation, the I.O. submitted the charge 

sheet against the accused Ajibuddin Ali @ Paya u/s. 

448/324/506 IPC, R/w. section 8 of the POCSO Act.  

 

3. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C.  
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4.  After hearing learned counsels of both sides and on 

perusal of relevant documents available on record the then 

learned Special Judge, Tinsukia, framed a formal charge 

against the accused under section 10 of the POCSO Act 

vide order dated 17/01/2019. The charge was read over 

and explained to the accused to which he pleaded not 

guilty and claimed to be tried. 

 

5. In the meantime the learned Special Judge, Tinsukia 

transferred this instant case to this court for disposal vide 

order dated 05/01/2022. 

 

6. Prosecution side adduced evidence of nine witnesses in 

order to bring home its case. In his statement recorded 

under section 313 Cr.P.C. the accused has admitted the 

fact of kissing the victim but he has denied that he had 

bitten the victim. The accused has declined to adduce 

evidence in defence.   

 

7. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

8. The point for determination in this case is as follows:- 
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(I) Whether the accused in this case on 12/08/2018 at 

Pachim Lachit Nagar committed  sexual assault upon 

the nine year old minor  victim by biting her cheeks 

with sexual intent  and thereby committed the 

offence of aggravated sexual assault as defined u/s 

9(m) of the POCSO Act and thereby committed  an 

offence punishable u/s. 10 of the POCSO Act?   

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

 

9. PW 1 is the informant and mother of the victim. PW 2 is the 

victim. PW 3, PW 5, PW 6, PW 7 and PW 8 are the 

neighbouring witnesses. PW 4 is the medical officer who 

examined the victim as per police requisition. PW 9 is the 

investigating officer. The relevant evidence of these 

witnesses shall be considered at appropriate places in order 

to discern the veracity of the prosecution case.  

10. In this case charges are framed against the accused  

person u/s 10 of the POCSO Act, 2012. Hence the 

important foundational fact that the prosecution needs to 

establish is that the victim was a child as defined u/s 2(1) 

(d) of the POCSO Act 2012 at the time of the alleged 

incident.  

11. Section 94 of the Juvenile Justice Act, 2015 makes 
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provision for the mechanism and procedure for 

determination of age of a child in conflict with law 

or a child in need of care and protection. This 

procedure for determination of the age is adopted 

for survivor of sexual offence by virtue of several 

judicial pronouncements. As per provision of section 94 

of the JJ Act 2015, primacy has been given to the date of 

birth certificate from school or the Examination Board ; 

next come certificates issued by corporations, municipalities 

or panchayats in absence of the certificate from the school  

or Board. The question of medical examination for 

determination of age shall arise only in the absence of such 

certificates.  

12. Keeping in mind the said provision of law, I would like to 

assess the evidence on record regarding the age of the 

victim. 

13. As regards the age of the victim PW1 being the mother 

testifies that the victim was 10 years old at the time of her 

deposition. She has tendered in her evidence the birth 

certificate of the victim as Ext. 1. Perusal of Ext. 1 reveals 

that the date of birth of the victim is 28/12/2008. The 

alleged incident took place on 12/08/2018. Therefore, at the 

time of the alleged incident the victim was a minor girl of 

below 10 years of age. There is no dispute at the bar about 

the age of the victim. When the victim was examined before 
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the Court, certain questions were put to her to assess her 

capacity to understand and to give rational reply. It is also 

seen from the record that at the time of examination the 

victim was not administered oath. These attending facts lend 

support to the tender age of the victim. PW4 being the 

Doctor who examined the victim testifies that the victim was 

a minor girl and had not attained puberty. It is in the 

evidence of PW4 that he examined the victim on 

12/08/2018. Taking the entire evidence regarding the age of 

the victim, it can safely be concluded that the victim was a 

minor girl below the age of 12 years at the time of the 

alleged offence.  

14. Once the factum of the age of the victim is established, I 

would like to analyse the evidence regarding the alleged 

offence committed by the accused.  

15. In this case admittedly there is no eye witness to the 

alleged offence. Therefore, the evidence of the victim is of 

prime importance.  PW2 being the victim testifies that at the 

time of the alleged incident the accused came to their home  

and asked for some tobacco. After saying him that there 

was no tobacco in their home when she was about to enter 

inside, the accused suddenly caught hold of her from behind 

and gagged her mouth. He forcibly laid her on a bed and 

kissed her over her cheek and abdomen and also bit her 

abdomen. According to her, the accused escaped from her 

home through the window after committing the offence. 
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16. PW 2 withstands the cross-examination.  Nothing could be 

elicited from the cross-examination of PW2 to assail her 

evidence regarding the material facts of the prosecution case. 

Her evidence remains unshaken and intact.  Such firm and 

intact evidence inspires confidence. 

 

17.  Now I would like to analyse the statement of the victim 

given before the magistrate u/s 164 Cr.P.C. In her evidence 

the victim/ PW 2 has tendered her statement given u/s 164 

Cr.P.C. as Exhibit 3 wherein she has admitted that Exhibit 

3(1-5) are her signatures. In her statement u/s 164 Cr.P.C. 

she has stated that at about 5:00 p.m. Paya came to their 

home and asked her for some tobacco. When she had told 

him that there was no tobacco in their home, the accused 

took her inside their home and laid her on a bed. Then he 

kissed her and slightly bit her on her abdomen and breast. 

She stated clearly that the accused had not disrobed her. She 

also stated that Paya asked her not to tell anyone. She stated 

that she disclosed the whole incident to her maternal aunt.   

 

18. PW 2 gave her statement u/s 164 Cr.P.C. on 13-08-18  

when the Ejahar was lodged in the evening on 12-08-18. It is 

seen that in her statement she has given a very clear 

description of the incident. There is no infirmity in the 

statement of the victim regarding the accused committing the 

offence as alleged. In fact, the above stated statement of the 
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victim fully corroborates her evidence about the material part 

of the prosecution case as required u/s 157 of the Indian 

Evidence Act, 1872. Being corroborated by her previous 

statement the evidence of PW 2 becomes more firm, cogent 

and convincing. Such consistent and cogent evidence inspires 

credence.  

19.  The evidence of PW 2 is corroborated by the evidence of 

other witnesses. PW2 deposes in her evidence that she 

informed the incident to her maternal aunt Tulsi Tamuli and 

at that time Jita Borgohain had overheard the facts.   

 

20. Tulsi Tamuli is examined as PW5. Corroborating the 

evidence of PW2, PW5 testifies that on the day of the alleged 

incident at about 5:30 p.m. the victim had come to her house 

and told her that the accused had kissed her and pressed her 

breast by forcibly laying her in a bed of her house. Nothing 

could be brought forth from the cross-examination of PW5 to 

show that whatever was deposed in her evidence-in-chief was 

untrue or embellished. In her cross-examination PW5 has 

stated that the house of the victim is adjacent to her house 

and she had not heard the victim shouting at the time of the 

occurrence. Now, this evidence of PW5 is not likely to cause 

any dent to the prosecution case as the victim has clearly 

stated that the accused committed sexual assault on her by 

kissing her mouth. The evidence of PW 5 that the victim had 

told her that that the accused had kissed her and pressed her 
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breast by forcibly laying her in a bed of her house  remains 

intact and un assailed. Thus the material part of the 

prosecution case is not shaken. Such un-assailed evidence of 

PW 5 reinforces the prosecution case.  

21.  The evidence of PW2 is further corroborated by the 

evidence of PW3 Jita Borgohain. PW3 testifies that on the day 

of the occurrence in the evening the victim was telling Tulsi 

Tamuli that the accused had gone to her house and asked for 

some tobacco. Then the accused forcefully laid her on the 

bed. According to PW3, the victim showed her the accused. 

In her cross-examination PW3 stated that she had seen the 

accused standing in the courtyard of the victim. This evidence 

of PW 3 further fortifies the prosecution case.  

 

22.  In her cross examination PW 2 has stated that at the time 

of the alleged incident her mother was not at home and she 

also arrived from dance class. PW 1 being the mother of PW 

2 testifies that at the time of the alleged incident she had 

gone to shop and she met her victim daughter on the way 

as her daughter was returning home from dance class. PW 1 

testifies that as she returned from shop her daughter had 

told her that the accused had come to their home and asked 

the victim for some tobacco. When the victim had told the 

accused that there was no tobacco in their house, the 

accused had forcibly taken her inside the house and had 

bitten on different parts of her face and on her lower 
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abdomen.  

23. The evidence of PW 2 remains unshaken and un-assailed 

during her cross examination. She corroborates the evidence 

of PW 2 in all material particulars of the prosecution case. It 

is quite normal and natural for the victim narrating the 

incident to her mother. Being so the evidence of PW 1 also 

fortifies the evidence of the victim.   

 

24.  PW 6 testifies that she knows both the victim and the 

accused. It is in her evidence that on the day of the alleged 

incident at about 6:30 p.m. some women were passing by 

her house and they had told her that one boy entered the 

house of the victim. She has deposed that they had not told 

her name of anyone. This evidence of PW 6 does not throw 

much light in the prosecution case.  

 

25. PW 7 is the seizure witness. She testifies that Exhibit 5(1) is 

her signature and she put that signature in Sadiya P.S. when 

police seized a birth certificate. In her cross examination PW 7 

has stated that she does not know the contents of Exhibit 5 

and it was not read over to her. This evidence of PW 7 is also 

not helpful for the prosecution.  

26. PW 8 is another seizure witness. She testifies that she had 

heard from the mother of the victim that the accused had 

attempted to commit rape on the victim. She goes on to 

depose that police seized the birth certificate of the victim in 
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her presence as handed over by the mother of the victim.  She 

proves her signature as Exhibit 5(2). In her cross examination 

PW 8 has stated that she had no personal knowledge about 

the incident and she only heard from the mother of the victim. 

The evidence of PW 8 lends support to the fact of police 

seizing the birth certificate of the victim. The fact that the 

mother of the victim had told her about the incident also 

throws some light in the prosecution case.  

 

27. PW 9 is the investigating officer who did all the formalities 

of investigation after being endorsed for the same. He visited 

the place of occurrence, prepared the sketch map of the 

place of occurrence, recorded the statements of the 

witnesses, arrested the accused and on completion of 

investigation submitted the charge sheet against the accused. 

The evidence of PW 9 is mostly formal in nature.   

 

28. The cumulative and comprehensive effect of the entire 

evidence as discussed above is that the evidence of the victim 

is inherently probable and firm regarding the material part of 

the prosecution case. Nothing is brought forth on record to 

show any probability of the accused being falsely implicated 

in this case. The evidence of the victim is corroborated by the 

evidence of other witnesses.  

29. In a catena of decisions ranging from State of Punjab V. 

Gurmit Singh (1996) 2 SCC 384 to  Dola V. State of 
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Odisha (2018) 18 SCC 695 it has been held by Hon’ble 

Apex Court that in cases of sexual assault the testimony of 

the victim is vital and unless there are compelling reasons 

which necessitate looking for corroboration of her statement, 

the courts should find no difficulty to act on the testimony of 

a victim of sexual assault alone to convict an accused. If the 

testimony of the victim inspires confidence and is found to be 

reliable, conviction can be recorded on the basis of such 

testimony. In this instant case as discussed above the 

evidence of the victim is quite consistent, coherent and 

cogent. Being so her evidence is reliable and can be acted 

upon. That apart, the evidence of the victim is corroborated 

by the evidence of other witnesses which in turn fortifies the 

prosecution case.  

 

30. There is yet another aspect in this case which needs due 

consideration of this court. In his statement recorded u/s 313 

Cr.P.C. the accused admitted the fact that he kissed the 

victim at the relevant time of the alleged offence. But he had 

denied the fact of biting the victim. This admission of the 

accused can be considered. There is no dispute that the 

statement of the accused can not form the basis of 

conviction. But that is an additional circumstance against the 

accused. In this instant case in view of the cogent and 

convincing evidence of the prosecution regarding the 

involvement of the accused in the alleged offence, the 
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admission of the accused tends to further strengthen the 

prosecution case.   

 

31.  Now at this point I would like to see the relevant statutory 

provision regarding the offence charged. While section 7 of the 

POCSO Act defines sexual assault, section 9 of the Act defines 

aggravated sexual assault. Section 9 enumerates twenty two 

(22) categories of sexual assault as aggravated sexual assault. 

As per section 9(m) of the POCSO Act, whoever commits 

sexual assault on a child below twelve years is said to commit 

aggravated sexual assault. Section 10 of the POCSO Act 

provides for punishment for the offence of aggravated sexual 

assault.  

32. In the instant case indisputably the victim is a minor girl of 

about 10 years. Hence the act of the accused falls within the 

ambit of clause (m) of section 9 of the POCSO Act and so it is 

an offence punishable u/s 10 of the Act.  

33.  At this juncture it would be apposite to consider the 

statutory mandate of drawing the presumption in a case 

under the POCSO Act. Sections 29 and 30 of the POCSO 

Act enable the court to draw rebuttable presumption 

as to the culpability of the accused prosecuted under 

the provisions of the Act. Sections 29 and 30 place 

reverse onus upon the accused to displace any 

presumption of guilt. Let me quote section 29 of the 

Act in order to have a better perspective.  

 

“ 29. Presumption as to certain offences.--- Where a 

person is prosecuted for committing or abetting or 
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attempting to commit any offence under sections 3,5,7 and 

section 9 of this Act, the Special Court shall presume, that 

such person has committed the offence, unless the contrary 

is proved.” 

 
34. In the case of Bhupen Kalita v. State of Assam 

reported in 2020(3) GLT 403 learned single judge of 

the Hon’ble Gauhati High Court has laid down that in 

order to invoke the presumption incorporated under 

section 29 of the POCSO Act, the prosecution has to 

prove the foundational facts of the offence charged 

against the accused. If the prosecution is successful in 

establishing the foundational facts and the 

presumption is raised against the accused, the accused 

can rebut the same either by discrediting the 

prosecution witness through cross examination or by 

adducing his own evidence to demonstrate that the 

prosecution case is improbable based on the principle 

of preponderance of probability. However, if it relates 

to absence of culpable mental state, the accused has to 

prove the absence of such culpable mental state 

beyond reasonable doubt as provided under section 

30(2) of the Act.  

 

35.  In this instant case it transpires from the foregoing 

analysis and assessment of evidence that the prosecution has 

been able to prove the foundational facts of the prosecution 

case. The evidence of the prosecution side is cogent, 

coherent and consisting regarding the fact of the accused 

committing the offence as alleged. Situated so the 

presumptions envisaged under sections 29/30 of the POCSO 
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Act is raised against the accused. The accused is entitled to 

rebut this presumption either by discrediting the prosecution 

witnesses through cross examination or by adducing his own 

evidence to show that the prosecution case is improbable 

based on the principle of preponderance of probability.  

 

36.  The defence side has not adduced any evidence. Even 

during the cross examination of the prosecution witnesses also 

the defence side has failed to bring forth any evidence to show 

that the prosecution case is not at all probable. The accused 

has not been able to prove the absence of his sexual intent in 

kissing the minor girl on her cheeks and abdomen. In fact, the 

sexual intent of the accused becomes apparent when he asked 

the minor girl not to disclose the incident to anyone. Hence it 

is held that in this instant case defence has not been able to 

rebut the presumption raised against the accused.  

 

37.  In the net result of what is discussed above with reasons it 

is held that accused Ajibuddin Ali @ Paya has committed the 

offence u/s. 10 of the POCSO Act. Accordingly the said 

accused is convicted u/s 10 of the POCSO Act.  

 

38. Being so convicted this court considers the question of 

giving the convict the benefit of probation. However, 

considering the nature of the alleged offence and its adverse 

impact on the minor girl and on social ethics, discipline, 
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bonding and norms, this court is of the considered opinion 

that this is not a case where the benefit of probation as 

provided under section 360 Cr.P.C. or section 3 & 4 of the 

Probation of Offenders Act 1958 can be extended to the 

accused.  

39.  I have heard the accused on the question of sentence 

under section 235(2) Cr.P.C. The accused has stated that he 

has his mother whom he is to look after. Therefore, the 

accused has prayed for leniency.  

 

40. Now coming to the quantum of sentence this court finds 

the following aggravating and mitigating factors which are 

discernible from the facts and circumstances on the record.  

 

          Aggravating factors:   

(i) The accused is a matured person. 
(ii) The accused is not remorseful of his conduct.   

 

Mitigating factors:  

(i) The accused has no antecedent of criminal activities. 
(ii) No previous conviction is proved against the accused 

by the prosecution side. 
(iii) He has the burden of looking after his mother.   

   

41. In imposing sentence for an offence the court must 

consider both the personal and social aspects. The 

expectation of the society that the guilty must be duly 

punished gets due weight in deciding the quantum of 
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sentence. The sentence must fulfil the need to punish the 

guilty as per law in order to protect the community generally 

and to deter the like-minded people from committing similar 

offences in future.  

 

42. This court has tested the facts and circumstances of the 

case at hand on the touchtone of the aforesaid principles of 

sentencing. It has also considered both the aggravating and 

mitigating factors. Amid such facts the act of the accused 

does not call for any leniency. The statutory punishment 

provided u/s 10 of the POCSO Act, 2012 is also taken note of.  

 

43. Taking note of all the facts and circumstances as discussed 

above,  this court is of the view that a balance could be 

maintained by sentencing the accused Ajibuddin Ali @ Paya  

to undergo rigorous imprisonment for five years and 

also to pay a fine of Rs 20,000/- in default R/I  for 6 

months. The fine amount, if realised, shall be paid to the 

victim u/s 357(1)(b) of Cr.P.C.  The accused will be entitled to 

get set off the previous hazooti period from the total period 

of conviction. As there is no seized article in this case, no 

order is passed regarding disposal of seized article.  Furnish 

free copy of judgment to the accused immediately. 

 

44. In view of the nature of the offence I deem it just and  

proper to recommend this case to the learned Secretary, 
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District Legal Services Authority, Tinsukia,  for awarding 

compensation of Rs 30,000/-( Rupees thirty thousand only)  

to the victim, if not awarded earlier, under the appropriate 

Victim Compensation Scheme.  

 

45. Send a copy of this judgment to learned Secretary, DLSA, 

Tinsukia for information and necessary action.  

 

46. Send a copy of this judgment to the District Magistrate, 

Tinsukia, as required u/s. 365 Cr.P.C. 

 
47.  This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 17th day of 

November, 2022. 

 

 

 

 
 
                                                              (C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                    Special Judge POCSO 

                                                     Tinsukia 

 

 

 

 



                                 POCSO Case No. 46/2018 

20 | P a g e  
 

APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

RANK NAME NATURE OF EVIDENCE 
(EYE WITNESS, POLICE 

WITNESS, 
EXPERT WITNESS, 

MEDICAL 
WITNESS, PANCH 

WITNESS, 
OTHER WITNESS) 

PW1 Smt. Lila Chetia @ Saikia Informant  

PW2 Miss “X” (name withheld) The victim  

PW3 Smt. Jita Borgohain Neighbouring witness 

PW4 Dr. Robin Chandra Doley M.O. 

PW5 Smt. Tulshi Tamuli Independent witness 

PW6 Smt. Sahera Begum Independent witness 

PW7 Smt. Jugamaya Deori Seizure witness  

PW8 Smt. Niruprova Gogoi Seizure witness  

PW9 Charan Mohan Singha 

Chetia 

I.O. 

 

B. Defence Witnesses, if any: NIL 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 P. Ext.1 Birth certificate of victim 

2 P. Ext. 2 Ejahar  

3 P. Ext. 3 Statement of victim u/s. 164 Cr.P.C. 

4 P.Ext. 4 Medical report 

5 P.Ext. 5 Seizure list 

6 P.Ext. 6 Sketch map 

7 P.Ext. 7 Charge sheet 

 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 
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C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 

 

D. Material Objects: NIL 
 

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

 

(C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                        Special Judge POCSO 

   Tinsukia 
 


