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IN THE COURT OF SPECIAL JUDGE (POCSO):: TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment: 07.12.2022) 

(Case No. POCSO Case NO. 19 of 2022 (U/S 376 (I)(2)(i) 

IPC R/w. Section 6 of the POCSO Act) 

 

COMPLAINANT : STATE OF ASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Sri Mihir Sarkar (A1)  

S/O. Late Madan Sarkar 

R/O.  Patherghat Matigara 

P.S. Baroipara 

District : Alipurduar (West 

Bengal)  

REPRESENTED BY  Shreeram Prasad 

Learned LAC 
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Accused Details: 

 
Ran

k of 

the 
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Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offences 

charged with 

Whether 

Acquitted or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Sri 

Mihir 

Sarkar 

15/12

/2018 

In 

Judicial 

Custody  

376(I)(2)(i) 

IPC, R/w. 

section 6 of 

the POCSO 

Act. 

Acquitted - - 

 

 

 

 

       

Date of Offence 12/12/2018 

Date of FIR 15/12/2018 

Date of Charge sheet 04/07/2019 

Date of Framing of Charges 13/08/2019 

Date of commencement of evidence 30/09/2019 

Date on which judgment is reserved 25/11/2022 

Date of Judgment 07/12/2022 

Date of the Sentencing Order, if any  - 
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 J U D G M E N T 

 

1. The brief case of the prosecution case is that on 

12/12/2018 at about 3:00 p.m. Mihir Sarkar, the driver of 

coal depot of Parbotipur, had taken away the 8 year old 

minor daughter of the informant to an isolated place near 

Tirap River by inducing her and there he committed rape 

on her. After committing the offence, the said driver had 

dropped the victim at coal depot. 

 

2. The father of the minor victim lodged an ejahar before the 

O.C. of Lekhapani P.S. disclosing the said facts. On the 

basis of the said ejahar, Lekhapani P.S. case No. 152/2018 

u/s. 376 (1)(2)(i) IPC, R/w. section 6 of the POCSO Act was 

registered against the accused. On completion of 

investigation, the I.O. submitted the charge sheet against 

the accused Mihir Sarkar u/s. 376(1)(2)(i) IPC R/w. section 

6 of the POCSO Act.  

 

3. On appearance of the accused copies of relevant 

documents were furnished to him as required under section 

207 Cr.P.C. Then after hearing learned counsels of both 

sides and after perusal of relevant documents available on 

record the then learned Special Judge, Margherita framed a 

formal charge against the accused under section 
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376(I)(2)(i) IPC, R/w. section 6 of the POCSO Act vide 

order dated 13/08/2019. The charge was read over and 

explained to the accused to which he pleaded not guilty 

and claimed to be tried. 

 

4. The then learned Special Judge, Margherita transferred this 

instant case to this court for disposal vide order dated 

02/02/2022.  

5. Prosecution side adduced evidence of seven witnesses in 

order to bring home its case. The statement of the accused 

recorded under section 313 Cr.P.C. is of total denial. The 

accused has declined to adduce evidence in defence.   

 

6. I have heard the argument of learned counsels of both 

sides. Also perused the evidence on record.  

 

7. The points for determination in this case are as follows: 

 

(I) Whether the accused in this case on 12/12/2018 at 

about 3:00 p.m. at the bank of Tirap River at an 

isolated  place committed rape on the 8 year old minor 

daughter of the informant and thereby committed the 

offence punishable u/s. 376(I)(2)(i) IPC? 

 

(II) Whether the accused in this case on the same date, 
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time and place committed penetrative sexual assault on 

the eight year old minor daughter of the informant and 

thereby committed an offence of aggravated 

penetrative sexual assault as defined u/s 5(m) of the 

POCSO Act which is punishable u/s. 6 of the POCSO 

Act?   

 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

 

8.  PW1 is the victim in this case. PW 2 is the informant and 

father of the victim. PW 3 is the mother of the victim. PW 4 

and PW 5 are the neighbouring witnesses. PW 6 is the 

medical officer who examined the victim and PW 7 is the 

investigating officer. The relevant evidence of these 

witnesses shall be considered at appropriate places to 

discern the veracity of the prosecution case.  

 

9. In this case charges are framed against the accused  

person u/s 376(1)(2)(i) IPC R/W Section 6 of the POCSO 

Act, 2012. Hence the important foundational fact that the 

prosecution needs to establish is that the victim was a child 

as defined u/s 2(1) (d) of the POCSO Act 2012 at the time 

of the alleged incident.  
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10. Section 94 of the Juvenile Justice Act, 2015 makes 

provision for the mechanism and procedure for 

determination of age of a child in conflict with law 

or a child in need of care and protection. This 

procedure for determination of the age is adopted 

for survivor of sexual offence by virtue of several 

judicial pronouncements. As per provision of section 94 

of the JJ Act 2015, primacy has been given to the date of 

birth certificate from school or the Examination Board ; 

next come certificates issued by corporations, municipalities 

or panchayats in absence of the certificate from the school  

or Board. The question of medical examination for 

determination of age shall arise only in the absence of such 

certificates.  

11.  Keeping in mind the said provision of law, I would like to 

assess the evidence on record regarding the age of the 

victim.  

 

12.  PW 2 being the father of the victim testifies that at the time 

of the alleged incident his victim daughter was reading in 

class III and her age was about 8 years. PW 3 being the 

mother of the victim deposes that at the time of the alleged 

incident her victim daughter was eight years old. The 

evidence of the parents of the victim regarding the age of 

the victim is not disputed by the defence. At the time of 

recording the evidence of the victim the then learned Special 
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Judge, POCSO, Margherita, put certain questions to her to 

ascertain her level of understanding. Again, her evidence 

was recorded without administering oath on her. This fact 

also lends support to the fact of the victim being of tender 

age. Defence has not disputed the fact of the victim being a 

minor girl. PW 6 being the medical officer opines that 

radiological and dental age of the victim is approximately 6 -

9 years.  In view of such evidence regarding the age of the 

victim, it can safely be held that at the time of the alleged 

incident the victim was a child as defined u/s 2(1)(d) of the 

POCSO Act.  

 

13. When  the  factum regarding the victim  being a child   is  

established by the prosecution, I would like to move forward 

to see if the offence as alleged was committed or not.  

  

14.  In this case there is no eyewitness of the alleged offence. 

Hence the evidence of the victim is of utmost importance for 

the prosecution case.  The victim examined as PW 1 testifies 

that on the day of the alleged incident when she was sitting 

outside her house in a chair, the accused induced her by 

showing her oranges and had taken her to the coal vehicle. 

The accused pulled down her pant, but as she raised alarm 

her elder sister and her aunt came and took her from the 

vehicle. On the next day when the victim was playing the 

accused again came and called her. The victim refused to go 
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and then the accused showed her stick and took her to the 

jungle near the river. Then the accused pulled down the 

pant of the victim and inserted his male organ. According to 

the victim, there was blood stain in her pant, but the 

accused had thrown the pant into the river. The accused 

tied her mouth with clothes and sent her home. PW1 further 

deposes that coming home she had narrated the incident to 

her mother and her mother had told about the incident to 

her father. Then her father assaulted the driver. In the last 

part of her evidence she reiterates that the accused had 

inserted his male organ in her urinating place.  

 

15. In her cross-examination PW1 has stated that the accused 

had taken her to the bank of the river by pulling her. 

Though she shouted the accused had closed her mouth. She 

clarified that when the accused committed bad act on her 

near the river side, the accused tied her hands. She has 

stated candidly that after committing bad act on her the 

accused had left through a different road and she came 

home through the other road. The accused had untied had 

hands after committing the offence. In her cross 

examination PW 1 has stated candidly that she was not 

taught by her mother how to depose.  

 

16. The evidence of PW 1 is corroborated by her statement 

given before the magistrate u/s 164 Cr.P.C. In her evidence 
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PW 1 testifies that after the incident police brought her to the 

court and her statements were written down in the court. I 

have carefully gone through the statement of the victim 

recorded u/s 164 Cr.P.C. Her statement was recorded on 

18/12/18. In her statement she has stated that at the 

relevant time when she was standing on the road near her 

house, the truck driver called her to eat orange. As she went 

near him, he said that oranges are in the jungle and took her 

to the jungle. In the jungle the said driver put off her pant 

and also his pant and then inserted his urinating organ in her 

urinating organ. There was bleeding from her urinating part 

and there was blood stain in her pant. The driver threw her 

pant in the river. 

 

17. Now the evidence of PW 1 needs to be considered along 

with the other evidence of record in order to grasp the truth.  

 

18. In her cross examination PW 1 has stated that on the day 

of the alleged incident her mother was at home. After she was 

brought back form the vehicle, she narrated the incident to her 

mother. As per the evidence of PW 1 the accused had 

committed sexual assault on her on two occasions. The 

accused had taken her to the truck and pulled down her pant 

on the previous day of committing penetrative sexual assault 

on her.  But both parents of the victim remain silent about that 

part of the prosecution case. They have not uttered anything 
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that such an incident took place with the victim earlier.  Such 

inconsistency in the evidence of those vital witnesses 

regarding the important facts of the prosecution case raises 

serious doubt about the prosecution story. The prosecution 

case becomes weak in view of such serious doubt.  

 

19. Again, the evidence of PW 1 that her mother was present 

at home at the time of the alleged incident is also not 

supported by the evidence of PW 2 and PW 3. PW 2 deposes 

that at the time of the alleged incident his wife had gone to 

her matrimonial home at Silchar. PW 3 also testifies that at the 

time of the alleged incident she was not at home as she had 

gone to her parental home. While PW 1 has stated that her 

mother was at home and she narrated the incident to her 

mother, her parents depose a completely different story. Such 

inconsistency in the evidence of these material witnesses 

regarding a very vital fact of the prosecution case tends to 

corrode the prosecution case.  

 

20. PW2 testifies that the alleged incident took place when he 

had gone out for auto driving. According to him, the victim had 

told her mother about the incident when she came home from 

Silchar.  He testifies that he along with his neighbour saw the 

accused as pointed out by the victim. He testifies that when 

the local ladies caught the accused, the accused requested 

them to forgive him and said that it was his mistake. Police 
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took the accused therefrom.  

 

21. PW 3 testifies that at the time of the alleged incident she 

had gone to Silchar and her victim daughter and her elder 

daughter were at home with her husband. As she reached 

home coming from Silchar, her neighbour Krishna Kanta Doley 

called her and told her that a driver of the nearby coal depot 

committed rape on her victim daughter. Then on her enquiry 

her eldest daughter had told her that she had not told her 

father about the incident. Then the victim had narrated the 

incident to her. According to her, the victim had showed the 

accused to her.  

 

22. The evidence of PW 3 is not supported by Krishna Kanta 

Doley who reportedly informed her about the incident. Krishna 

Kanta Doley examined as PW 4 testifies that one day he had 

gone to the neighbouring coal depot hearing hullabaloo and 

saw the accused being beaten by some members of the Mahila 

Samiti. On inquiry he came to know that the accused had 

committed bad act on the victim. There is nothing in his 

evidence to show that he knew the incident earlier and he 

informed the mother of the victim about the incident. Being so 

the evidence of PW 3 becomes weak which in turn weakens 

the prosecution case.  

  

23.  In her cross-examination PW 3 has stated that during her 
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stay at Silchar she used to ask the whereabouts of her 

daughters over phone. Her daughters had not informed her 

about the incident over phone. She has stated that though 

her neighbours knew about the incident they had not 

informed her or her husband. This evidence of PW 3 is 

inherently weak. The alleged incident is a very serious 

offence. It is not believable that the daughters of PW 3 

including the victim had not informed her anything about the 

incident over phone. That apart, the story of the prosecution 

that the mother of the victim was not at home at the relevant 

time is also not worthy of credence as the victim claims that 

her mother was present at home.  

 

24. It transpires from the evidence of PW2 and PW3 that there 

is apparent and inherent inconsistency in their evidence 

regarding many material facts of the prosecution case. PW2 

testifies that he came to know about the incident from the 

crowd that gathered near his home. But his wife deposing as 

PW3 testifies that the members of Mahila Samiti called her 

husband over phone after getting the information about the 

incident and told him about the incident. PW2 and PW3 being 

the parents of the victim are not sure about the source of 

their knowledge about the alleged incident. The alleged 

incident is a very heinous offence and in view of such offence 

the parents are expected to be more cautious and concerned. 

But in this instant case the way in which both the parents of 
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the victim deposed about the incident leads to the inference 

that they are making some very vague statements about 

those material facts.  

 

25.  In his cross-examination PW2 has stated that he cannot say 

exactly the date of the incident. He did not notice any injury 

in the body of his victim daughter. It is in the evidence of 

PW2 and PW3 that their neighbours knew about the incident 

earlier, but had not reported them. But none of the 

neighbours examined by the prosecution has deposed that he 

or she had prior knowledge about the incident.  

  

26. It is in the evidence of PW3 that the victim had told 

everything about the incident to her elder sister Pahima just 

after the incident. But prosecution has not examined Pahima 

as witness in this case. If we believe the evidence of PW3 

that the victim had disclosed the incident to Pahima, the 

evidence of Pahima is very vital for the prosecution. Non 

examination of such vital witness adversely affects the 

prosecution case.  

 

27. In his cross-examination PW4 has stated that one Ranu 

Patir had seen the accused committing bad act on the victim 

and then only the incident came to light. Ranu Patir was 

examined as PW5. But she has not stated anything about 

witnessing the alleged incident. It is in the evidence of PW 5 
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that she had gone to the nearby camp of coal depot hearing 

noise and then only came to know that the accused 

committed bad act on the victim. In her cross examination 

she has stated that she came to know about the incident 

when she had gone to the camp. She had no knowledge 

about the incident earlier. In view of such evidence of PW 5, 

the evidence of PW4 loses the credibility. 

  

28. There is yet another aspect which weakens the prosecution 

case. In his cross-examination PW4 has stated that the 

mother of the victim demanded Rs. 3 lakh from the accused 

and threatened to lodge the case otherwise. He stated that 

this case was lodged as the accused had not paid the amount 

as demanded.  This evidence of PW 4 gets some weightage 

as the defence has taken that plea. During the cross 

examination of the informant /PW 2 it was suggested that 

they demanded Rs 3,00,000/- from the accused and this case 

was filed falsely as the accused had not paid that amount. 

PW 2 has denied that suggestion. But that plea of the 

defence is supported by the evidence PW 4. Amid such facts 

the prosecution case becomes weak and infirm.  

 

29.  PW 6 opines that there is no injury in the labia majora and 

labia minora of the victim but the hymen is torn. She also 

opines that there is sign suggestive of penetrative sexual 

assault. This opinion of PW 6 does not lend any support to 
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the prosecution case as the evidence of the vital witnesses is 

full of inconsistency.  

 

30.  PW7 is the investigating officer who did all the formalities 

of investigation after being endorsed for the same. He visited 

the place of occurrence, prepared the sketch map of the 

place of occurrence, recorded the statements of witnesses, 

and arrested the accused. The evidence of PW 7 is mostly 

formal in nature. When the evidence of the victim and her 

parents is incoherent and inconsistent, the evidence of formal 

nature does not throw any light in the prosecution case.  

 

31.  To sum up it has been seen that the evidence adduced by 

the prosecution is full of inconsistency. The evidence of the 

victim and her parents are not believable due to inherent 

inconsistency as discussed above. In absence of any cogent 

evidence, the alleged offences cannot be foisted upon the 

accused. Therefore, the points for determination need to be 

answered in negative. Accordingly, accused Mihir Sarkar is 

acquitted of the alleged offences under section 376 (I)(2)(i) 

of IPC, R/w. section 6 of the POCSO Act. He is set at liberty 

forthwith.  

 

32.  Considering the nature of this case this court does not find 

it necessary to recommend it to District Legal Services 

Authority u/s 357 A Cr.P.C. It is also not sent to District 
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Magistrate as required u/s 365 Cr.P.C. for the same reason. 

 

33.  This judgment is pronounced in the open court and given 

under my hand and seal of this court on this 7th day of 

December, 2022. 

 

 

 

 
 
                                                              (C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                    Special Judge POCSO 

                                                     Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 
WITNESS, 

EXPERT WITNESS, 
MEDICAL 

WITNESS, PANCH 
WITNESS, 

OTHER WITNESS) 

PW1 Miss “X” (name withheld) The victim 

PW2 Nuruddin Talukdar Informant  

PW3 Smt. Bedona Begum Mother of victim 

PW4 Sri Krishna Kanta Doley Independent witness  

PW5 Smt. Ranu Patir Neighbouring witness  

PW6 Dr. Dimpy Das M.O. 

PW7 Sri Golap Bailung I.O. 

 

 

B. Defence Witnesses, if any: NIL 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

   

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Ejahar  

2 Ext. 2 Medical report 

3 Ext. 3 Sketch map 

4 Ext. 4 Charge sheet 

 

B. Defence : NIL       

       

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 
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C. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

 

 

D. Material Objects:  
 

Sr. 

No. 

Exhibit 

Number 

Description 

1 M.Ext.1 Photocopy of statement of victim 

 

 

 

 

(C.R. Saikia) 

                                                   Addl. Sessions Judge Cum 

                                                        Special Judge POCSO 

   Tinsukia 
 


