
IN THE COURT OF SUB.DIVISIONAL JUDICIAL MAGISTMTE
(SADAR), TINSUKIA

Present: Sri Tridip Kr. Bhattacharyya, SDJM(S), Tinsukia

(ts.t2.2022)

(Case No. GR t275120t6)

(FIR No. 705/20t6 and Tinsukia P.S.)
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COMPLAINANT : STATE OF ASSAM

REPRESENTED BY SMTI. BANTI HAZARIKA, LD.

APP

ACCUSED SRI SAMUDRA PHUKAN (A1)

REPRESENTED BY SRI S. SARMA, LD. ADVOCATE
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Accused Details:

I

I

Date of Offence 18.06.2016

Date of FIR 28.06.2016

Date of Charge Sheet 3t.07.2016

'Date of Framing of Charges 15.12.2018

Date of Commencement of
Evidence

24.06.2019

Date on which judgment is

reserved
10.11 .2022 and 23. tL.2022

Date of Judgment t5.t2.2022

Date of the Sentencing

Order, if any

Rank of
the

Accused

Name of
Accused

Date of
Arrest

Date of
Release

on Bail

Offences
charged with

Whether

Acquitted or
convicted

Sente

nce

Impos

ed

Period of
Detention

Undergone

during Trial
for purpose

of Sec. 428

Cr.P.C.

A1

Sri Samudra
Phukan

NIL NIL 498(A)1323

of IPC

Acquitted NIL NIL
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JUDGMENT

The prosecution case in, brief is that on

27.06.2016 one Smti. Poli Gogoi Phukan lodged

an ejahar before the In-charge of the Panitola

Police Outpost under Tinsukia Police Station

alleging inter alia that she was married to the

accused Sri Samudra Phukan on 05.06.2005.

Initially their marital life was good but when

she conceived her first baby the accused

started physical and mental torture upon her

demanding dowry. She alleged that she had

brought money from her parents' house but

even then the bccused used to assault her

physically. The accused asked the informant to

go out from her matrimonial house and

threatened her to be killed. Unable to bear the

torture on 18.06.2016 the informant returned

to her parents' house but even then the

accused used to assault the informant in her

parents' house and further ransacked their

house.

The FIR was accordingly registered as Tinsukia

P.S Case No. 705 of 2016 under section 498(A)

of IPC. After investigation charge-sheet was

filed against the present accused person

namely Sri Samudra Phukan (A1) under sectionrlt'96*
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498(A) of IPC, read with Section 4 of the Dowry

Prohibition Act.

3. On appearance of the accused, copies of

relevant documents were furnished to him and

finding sufficient grounds to presume

commission of offences, charge u/s 498( A)1323

IPC were framed, read over and explained to

the accused person to which he pleaded not

guilty and claimed to be tried.

4. Prosecution examined as many as four (4)

witnesses including the informant. Statement of

the accused under section 313 CrPC was

recorded wherein the accused took the plea of

denial. Defence denied to adduce any evidence.

5. After hearing argument of both sides and going

through the evidence available on record, I

have framed the following:

POINTS FOR DETERMINATION :

(i) Whether the accused person being the

husband of the informant after one year

of their marriage started torturing herrNd
r - r*<I lladr(tfatP
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physically and mentally with a view to

coercing her and her family members to

meet unlawful demand of dowry and on

account of failure of the informant and

her family members to meet such

demand and therebY committed an

offence punishable u/s a9BG) of IPC?

(ii) Whether the accused person during

subsistence of his marriage with the

informant voluntarily caused hurt to the

informant and thereby committed an

offence punishable u/s 323 of IPC?

DISCUSSION. DECISION AND REASONS

THEREOF:

6. I have heard arguments advanced by the ld.

counsel for both the sides and perused the

materials available in the case record. Let us

now scrutinize the evidence on record for

arriving at a just decision.

PWl Smti. Poli Gogoi Phukan, the informant of

the case deposed in her evidence that she was

married to the accused on 05.06.2005 as per

Hindu rites and rituals. After marriage she

stayed in her matrimonial house with the

accused. Her marital life started deteriorating

after she conceived the first child. Accused

7.
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started demanding dowry from her mother's

house but when the informant failed, she was

beaten up by the accused. The informant also

deposed that she used to bring money from her

mother's house in the amounts of Rs. 2,0001-,

Rs. 3,000/- and sometimes Rs. 1,000/-. The

informant also took a loan of Rs. 30,000/- from

'goot'. Three four installments of the said loan

were repaid by the accused and the rest had to

be paid by the mother of the informant. In the

evidence the informant also deposed that she

lived with the accused for 11 years in that

condition and also gave birth to a second child

but she was driven out from the house on

18.06.2016 by the accused at 2:00 A.M. after

they had a quarrel. At that time her elder son

was sleeping with his paternal grandmother and

the younger son with her so she had to leave

the children by the side of the grandmother.

She took refuge in a neighbour's and on the

next morning she was asked by her father in

law to go to her paternal uncle's house situated

at Jeraigaon. Her father in law also gave her

Rs. 100/-. She stayed at her uncle's house for

about 5 days and thereafter went to her

mother's house but on that night the accused

visited there and told the mother of the

informant that he would not take back the
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informant again. The accused also misbehaved

Withherbrotheranddamagedtheshowcase

and flower pots. The accused forced her to sign

on few papers written in English but she did

not.Thereafteron2T.06.2016shelodgedthe

ejaharwhichwasdelayedasshethoughtthat

the accused would come and take her back to

the matrimonial house. The PWl further

deposed that she was beaten up by the

accused on 18.06.2016. The informant proved

the ejahar and her statement recorded u/s 164

CrPC.

InthecrossexaminationthePWldeposedthat

she todged the ejahar after ten days of the

incident without mentioning the reason of delay

although her house is at a distance of 5 kms

from the police outpost. The PWl admitted that

she did not state in her statement before the

police and magistrate that lodging of the ejahar

was delayed as she waited for the accused to

come and take her back to the matrimonial

home.ThePWtdeniedthesuggestionthat

although she had mentioned in the ejahar that

beingunabletobearthetortureoftheaccused

she returned to her mother's house but actually

she was driven out bY the accused on

18.06.2016.
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In the cross examination the PW1 further

deposed that she forgot the dates when she

brought money from her mother's house for the

accused. She had not submitted any document

or receipt of the loan taken from Bandhan Goot

for the accused. That she had disclosed about

her problems of married life with one Trishna

Phukan. That the age of her second son was

three and half years when she left him by the

side of his grandmother. The PW1 has not

stated in the ejahar nor in her statements

before police and magistrate that on the night

of the incident her elder son was sleeping with

his paternal grandmother and her younger son

was with her. That the PWl stayed in the

house of one Burty Phukan on 18.06.2016. The

PW1 did not mention in the ejahar or her

statements u/s 161 CrpC and 164 CrPC that her

mother in law told her to take refuge in the

neighbour's house. The PW1 did not mention in

the ejahar or her statements u/s 161 CrPC and

t64 CrPC that she got to know that her

husband was having an affair with another

woman but she never confronted him, however

her husband told her mother that he does not

want to stay with her and told her to take her

back. The PW1 denied the suggestion that the

accused did not have any affair with another
d#s
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woman nor the accused told her mother that he

does not want to stay with her and told her to

take her back. The PWl did not mention in the

ejahar or her statements u/s 161 CrPC and 164

CrPC that her father in law gave her Rs' 100/-

the next morning and told her to go to her

paternaluncle'shousesituatedatJeraiGaon'

ThePWldeniedthesuggestionthatshehad

falsely deposed that her father in law gave her

Rs. 100/- the next morning and told her to go

to her paternal uncle's house situated at lerai

Gaon.ThePWlalsodeniedthesuggestionthat

she have not stated in the ejahar or statements

u/S16lCrPCand164CrPCthattheaccused

visited her mother,S house on the night when

she arrived at her mother's place and told her

mother that he will not take her back, that the

accused also misbehaved with her brother and

damagedtheflowerpotskeptoutsidetheir

house and also damaged the showcase kept

inside their house. The PW1 did not state in her

ejahar or statements u/s 161 CrPC and t64

crPC that the accused forced her to sign few

papers written in English but she did not sign

thesame.ThePWlfurtherdeposedthatshe

hadnotvisitedhermatrimonialhousetosee

hertwoSonSaftertheincidenttilldate.The

PWldeniedthesuggestionthatshewillingly
W-* ,r,**,*
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left her matrimonial house and filed a false case

against the accused.

10. PW2 Smti. Mira Gogoi deposed that the

informant is her daughter and the accused is

her son in law. The PW2 further deposed that

initially the informant eloped with the accused

and later on they got married socially. Till the

birth of her first son they had good relations.

After that some misunderstanding took place

between them and the accused started

torturing her physically as he wanted money

from her. That the accused wanted that

informant to bring money from her mother for

him. The PW2 also deposed that at first she

had given him Rs. 3,000/- but thereafter she

for which she had given him one Raghu plant

and a Jackfruit plant. Then he again wanted

money but at that time she could not fulfill his

demand. At that time the informant was

pregnant with her second child. Thereafter the

informant did not ask her for money and hence

the accused assaulted the informant at her

house. The PW2 also deposed that in the year

20L6 the accused chased the informant with a

daoin his hand.

r.il'$XY
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In the cross examination the PW2 deposed that

she did not remember the dates when the

accused demanded money. She also deposed

that the first amount of Rs. 3000/- was paid to

the mother of the accused. She further deposed

that from 2005 to 2016 she did not lodge any

case regarding the demand of money by the

accused. She did not inform about the demand

of the accused to the neighbours. She deposed

that she did not remember whether she told

police that her daughter used to ask for money.

She deposed that she did not lodged any case

when the accused assaulted her daughter at

her home during her second pregnancy and she

did not arrange for her medical examination.

That the informant stayed at the house of the

neighbour for two days. Further the PW2

deposed that her daughter never went to the

house of the accused to meet her children and

she does not know whether she had filed any

case regarding the guardianship of her children.

PW3 Smt. Niru Gogoi deposed that she knows

the accused and the informant as husband and

wife. They were married in the year 2005 or

2006. After the birth of the younger son,

marital dispute started and the accused used to

torture the informant. She met the informant
ilc-'$l%y/
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when she left her matrimonial home after being

beaten up by the accused. She further deposed

that presently the informant is married to

another person. During cross examination the

PW3 deposed that she did not state before

police that the accused tortured the informant

after the birth of the younger son when marital

dispute between the parties started. The pW3

further deposed that the informant has not

dlvorced the accused but she is married to

another man now.

13. PW4 Sri Puspa Kanta Hazarika who is the I.O.

of the case deposed that after registration of

the case he was endorsed to investigate the

same. The evidence of pW4 is of formal nature

and he deposed that during investigation he

founndThe PW4 marked the sketch map as EXT

3 and the charge sheet as EXT 4. During cross

examination the pW4 deposed that the house

of the informant is about B km away from the

Panitola Police Outpost. He also deposed that

the ejahar was Iodged after 10 days of leaving

the house of the accused by the informant but

there is no ground of delay mentioned of the

A (o ./, , 
ejahar. The PW4 further deposed that he had

@%S not recorded the statement of Abhijit Saikia

\ub-Clrvisrond}udadftd&glssat/ whose house was shown in the sketch map. He
{s3.nr\ Trnsukia
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did not record the statement of any neighbours

of the house of the accused nor any neighbours

of the house of the informant. He did not

record the statements of Nareswar Phukan,

Prasanta Phukan, Anila Saikia, Trishna Saikia

and Burty Phukan. The PW4 further deposed

that the PWl did not state before him that her

married life with the accused started

deteriorating after four months when she

conceived her first child. The PW1 did not state

before him that 3-4 installments of the loan of

Rs. 30,000/- were paid by the accused and rest

of the loan was repaid by the mother of the

informant. The PWl did not state before him

that the victim took a loan of Rs. 30,000/- from

"Goot". The PW2 did not state before him that

at first she had given Rs. 3,000/- to the

accused and thereafter a Raghu plant and a

jackfruit plant. The PW2 did not state before

him that her daughter used to ask for money

but she did not tell her that the same was

demanded by the accused. The PW2 did not

state before him that in the year 20tG the

accused chased the victim away with a dao in

his hand for which the victim had to stay at the

house of the neighbours for two days and the

accused called PW2 to bring back the victim

and then she told the mother of the accused toWk*
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bring all family members of villagers and in

front of them victim would be sent to home and

then the father in law of the victim told her that

hewouldnotbeabletosustainlikethisand

sent her to Jeraigaon giving Rs. 800/- and then

again the accused called PW2 and then she

brought the victim to her home' The PW3 did

not state before the Io that she met the victim

when the victim had left her matrimonial home

after being beaten up by the accused' The PW4

denied the suggestion that in this case he did

not record statement of any independent

witnesses and. filed charge sheet against the

accused Persons falselY.

14. In the argument Ld. Defence counsel has

submitted that the case of the prosecution falls

short of the requirements established by law in

order to prove the alleged charges' It is

submitted that if there is no description of the

alleged tortures including its nature and gravity

then culpability of accused cannot be drawn. He

further submitted that mere statement that the

prosecutrixWaSsubjectedtotortureonher

inability to fulfill the demands of dowry cannot

constitute offence under section 498(A) of IPC.

Ld. Defence counsel has put reliance upon the

following judgments, Shiv Sundar Mazumder
d$6,gsls\.
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and ANR vs State of Tripura 2013(2) GLT

424, Subrata Chakrabofi vs State of

Tripura 2013(5) GLT (TR) 534, Jitendra

Shome vs State of Tripura 2012(3) GLT

879 and State of Tripura vs Krishna Nag

and Others 2011(5) GLT 447.

15. The essential ingredients of the offence under

sec. 49BA are as follows:

i) A woman was married;

ii) She was subjected to cruelty;

iii) Such cruelty consisted in ---

a) Any lawful conduct as was likely to

drive such woman to commit suicide or

to cause grave injury or danger to her

life, limb or health whether mental or

physica!;

b) harm to such woman with a view to

coercing her to meet unlawful demand

for propefi or valuable security or on

account of failure of such woman or

any of her relations to meet the lawfu!

demand;

c) the woman was subjected to such

cruelty by her husband or any relation

of her husband.

q'qfr*
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16. Similarly in order to prove allegations levelled

under section 323 of IPC the prosecution must

prove that the accused voluntarily caused

bodily pain, disease or infirmity to the victim

and the accused did so with intention of

causing hurt or with the knowledge that he

would thereby cause hurt to the victim.

17. Now taking in mind the above propositions and

requirements of law if we critically examine the

evidence adduced by the prosecution it appear

that although the informant deposed . in her

evidence that she was mentally and physically

tortured by the accused but the same was not

supported by any medical evidence. From the

evidence on record it appears that the

informant was ousted from her matrimonial

house after being beaten up for which she had

to take shelter in the house of a neighbour but

the informant was never subjected to medical

examination. Moreover, the reporting of the

alleged offences were also late as admittedly

the informant lodged the ejahar after about 10

days. In the cross examination the pwl

although narrated the reason of such delay that

she waited for the accused to come and take

her back but no such statement was given by

the informant in the ejahar (Exhibit 1) nor in
(lhqfl
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her statements recorded by police and the

Magistrate. The prosecution failed to explain

such omission on the part of the informant

which raises doubt on the truthfulness of such

evidence. Further in the cross examination the

informant deposed that she told about her fate

to one Trishna Phukan and after being ousted

she spent few days in the house of one Burty

Phukan. But the prosecution failed to examine

them as witness which further strengthens such

doubt. The established principle is that there

may be delay in lodging of ejahar owing to

different compelling reasons but such delay

must be reasonably explained, and if not, then

the same may be fatal to the entire prosecution

case.

Apart from that there are several contradictions

found in the evidence on record. The PW1

deposed that she brought money to the tune of

Rs. 3,000/-, Rs. 2,0001-, Rs. 1,000/- etc. for

several times from her mother (PW2) and gave

to the accused but she forgot the dates of

bringing of those amounts. On the other hand

the PW2 deposed that she paid Rs. 3,000/-

once but that too to the mother of the accused.

The PW2 further deposed that she had also

given a Raghu tree and a jackfruit tree to the
W#
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accused but the same was not stated by her in

the statement given to the police. Further from

the evidence on record it appears that the

dispute between the informant and the accused

started after L-2 years of marriage and the

informant lived with the accused for about 11

years till 2016 amid different tortures. However,

admittedly from 2005 to 2016 no such incidents

had been reported to police regarding physica!

and mental torture upon the informant by the

accused.

19. Another fact needs consideration at this point is

that the informant left his children with the

accused and never went to meet them again.

Rather from the deposition of PW3 it has

emerged that now the informant has remarried

another person. While arguing Ld. Counsel for

the defence pointed out that remarriage of the

informant with another person by leaving her

children with the accused clearly depicts the

ulterior motive of the informant to lodge a false

case against her previous husband i.€., the

present accused. On the basis of the above

facts and circumstances as well as the

contradictions and omissions found in the

prosecution case, such submission of the

defence cannot be out rightly rejected.

W
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20. The I.O. in his evidence also admitted that he

did not examine the neighbours of the

informant and the accused person whereas in a

, cdse under section 498(A) of IPC which is
ir .L

i, obviously an offence committed within the four

second line of material witness when the

evidence of the victim becomes doubtful. The

prosecution failed in this aspect to explain as to

why they did not make any endeavour to

examine the neighbouring people.

21. When an allegation regarding torture in

connection of dowry demand is made, it is the

burden on the person, who brings such

allegation to specifically state the amount of

money and, or propefi claimed, the nature

and gravity of torture, meted out to such

victim. In absence of such specific averments,

vague statement that the demand was made

for money is not sufficient to conclude that

there was demand of any propefi or valuable

security. Similarly in the absence of anything in

details, regarding nature and gravity of the

alleged torture, it is hardly possible to

determine if the alleged offences have been

actually committed. In the instant case also an

omnibus statement has been made regarding

B+t wt
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the demand and harassment, without any root,

having no Particulars at all.

TheHon'bleApexCourtinthecaseofGirdhar

Shankar Tawade V. State of Maharashtra,

(2002) 5 SCC L77; held that absence of

evidence regarding "grave injury or danger to

life, limb or health" of the woman as

contemplated under Cl.(a) of the expln' - that

beingso,expln.(a)notattractedtothefactsof

the case further, in absence of evidence

regarding demand for dowry, harassment by

itself would ngt constitute cruelty within the

meaning of expln. (b) - thus, 'truelty" on facts,

not made out - there must be some cogent

evidence to bring home the charge under

section 498-A - on facts, held in absence of

such evidence, accused cannot be convicted

under section 498-A."

In the case of Sakharam & anr' V'

State of Maharashtra, (2003) t2 SCC 368;

the Hon'ble Apex Court held that mere omnibus

statement regarding demand of money does

not ipso facto make out a case under section

498(A) IPC, the prosecution is required to

prove the overt acts attributed by the accused

appellant beyond all reasonable doubts'
d'$zon'nv$T"

-h*--{ffi['*o"qnuu'"



I

21

23. On the basis of the above adumbration of

evidence it can be held that there is absolutely

no proper evidence to prove the fact that the

victim was subjected to physical and mental

torture and as such scanty and uncorroborated

evidence of the informant coupled with the

unexplained delay in filing of ejahar and

absence of any medical evidence to reflect

injury of the victim in the alleged torture

cannot be a good ground to hold the guilt of

the accused as the above evidence does not

inspires the mind of the Court.

24. It is a settled position of law that burden to

prove a case always remains with the

prosecution which never shifts to the defence

except in some exceptional circumstances and

when two possibilities are available, out of

which one goes in favour of the prosecution

and other to the accused, undoubtedly the

accused shall get the benefit. The rule of equity

and good conscience also suggests that let

hundreds of miscreants go unpunished but an

innocent shall not be punished for the acts he

had not done.

(*ok*
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In view of the above position it can be safely

and fairly held that the prosecution has not

been able to prove the charge against the

accused, beyond all reasonable doubts and in

view of the matter the accused person namely

Sri Samudra Phukan (A1) is acquitted from the

offences alleged against him under sections

498(A)/323 of IPC and set at liberty forthwith'

26. Bail Bond of the accused person shall remain

extended for a period of six months from today.

Given under my hand and seal of this court on

this 15th day of December,2022 at Tinsukia.

(shri rridip *W*rharyya)
Sub-Divisional Judicial Magistrate, Tinsukia

*'*t[S Jut{rcrd t,.rta grst r x a

Transcribed bv:

Sri Pranab Das

Computer TyPist.
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APPENDIX

Lrsr oF PROSECUTTON / DEFENCE/COURT

WITNESSES

A. Prosecution:

B. Defence Witnesses, if anY:

RANK NAME NATURE OF

EVIDENCE
(EYE WITNESS,

POLICE WITNESS,

EXPERT WITNESS,

MEDICAL WITNESS,

PANCH WITNESS,

OTHER WITNESS)

PW1 Smti. Poly Gogoi

Phukan

Informant/Victim

PW2 Smti. Mira Go$oi Other Witness

PW3 Sri Niru Gogoi Other Witness

PW4 SI Puspa Kanta

Hazarika

Investigating Officer

RANK NAME NATURE OF

EVIDENCE
(EYE WITNESS,

POLICE WITNESS,

EXPERT WITNESS,

MEDICAL WITNESS,

PANCH WITNESS,

OTHER WITNESS)

DW1 NIL NIL

DW2 NIL NIL

fL A -/i/
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Lrsr oF PRosEcurIoN/ DEFENCE/COURT

EXHIBITS

A. Prosecution:

C. Coult Witnesses, if any:

RANK NAME NATURE OF

EVIDENCE
(EYE WITNESS,

POLICE WITNESS,

EXPERT WITNESS,

MEDICAL WITNESS,

PANCH WITNESS,

OTHER WITNESS)

CW1 NIL NIL

CW2 NIL NIL

Sr.
No.

Exhibit
Number

Description

1. Exhibit 1 Ejahar
2. Exhibit 1(1) Signature of the

Informant
3. Exhibit 2 Statement u/s L64

CrPC

4. Exhibit 2(1)
2(2) and

2(3)

Signatures of the
Informant

,tKN
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Defence:

//o
/St
AIrt

Y'J
o-escription I

NIL

NIL

Sr.
No.

Exhibit
Number

1. NIL

2. NIL

C. Coult Exhibits:

D. Material Obiects:

Wfu*
(Shri rridiP (t girSttacharYYa)

Sub-Divisionai Judicial Magistrate' Tinsukia

rubDtuisrond Judrcr{fagrv 
anr
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