
1 

 

IN THE COURT OF THE SESSIONS JUDGE : : 

TINSUKIA : : ASSAM 

 
District: Tinsukia 

 

Present: Shri C. Das, 
  Sessions Judge, 
  Tinsukia 
 

(Criminal Revision is filed against the order dated 
22.02.2021 passed in C.R. Case No.05C/2020 by 

learned SDJM (S), Tinsukia)  
 
  Criminal Revision No.04 (1) of 2021 

 
1.  Sri Moni Mohan Koch, 

S/o Late Thagiram Koch, 

R/o Gellapukhuri Road, 

P.S. & District: Tinsukia. 

Presently posted as O/C, Silapathar P.S. 

P.O. & P.S. Silapathar, 

District: Dhemaji, Assam. 

2. Sri Dhaniram Das, 

 S/o Late Bhog Ram Das, 

 R/o Dewn Gaon, P.S. Nagaon Sadar, 

 District: Nagaon, Assam. 

 Presently posted as ASI of Doomdooma P.S. 

 P.O. & P.S. Doomdooma, 

 District: Tinsukia, Assam………………Petitioners 
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- Versus – 

1. Smti Sunita Gupta, 

D/o Sri Rajen Gupta, 

R/o Pengri Brahmajan Tinali, 

P.S. Pengri 

District: Tinsukia, Assam.  

2. State of Assam, 

Represented by the Public Prosecutor, Tinsukia. 

     ………………..Respondents 
 
Appearance: 
 
Sri B. Mishra, Advocate …………For the Petitioners 

Sri N. Prasad, Advocate…………For the Respondent No.1 

Sri A. K. Choubey,  

Public Prosecutor .………………..For the Respondent No.2 

     

  Date of Argument:   06.01.2022 

  Date of Judgment:   20.01.2022   

 

J     U     D     G     M     E     N     T 

 

1. The criminal revision petition filed u/s. 397/399 of 

Code of Criminal Procedure (shortly; CrPC), is directed 

against the order dated 22.02.2021 passed by learned 



3 

 

Sub-Divisional Judicial Magistrate (S), Tinsukia in C.R. 

Case No.05C/2020, whereby the learned trial Magistrate 

took cognizance u/s.294/506/34 I.P.C., against the 

petitioners.   

 

2. The brief fact of the case of the petitioners, is that 

on 20.01.2020, the complainant Miss Sunita Gupta 

lodged a complaint before the court of learned Chief 

Judicial Magistrate, Tinsukia, alleging inter-alias that she 

is a student and on 03.12.2019, she lodged one ejahar, 

stating that in the midst of night of 15.07.2019, while she 

was sleeping in the matrimonial house of her sister; Smti 

Gayatri Gupta, which is situated at Milonban near 

Namghar, Borhapjan, Doomdooma, she felt that 

someone has been touching her breast and private parts 

and accordingly, she woke up and found that Sri Om 

Prakash Gupta, the father-in-law of her sister; Smti 

Gayatri Gupta was on her bed and attempting to commit 

rape upon her.  She narrated the incident elaborately in 

the aforesaid ejahar, pursuant to that the Officer In-

Charge of Doomdooma police station, Sri Moni Mohan 

Koch registered the ejahar as Doomdooma P.S. Case 

No.406 of 2019 u/s.376/511/506/34 I.P.C. and endorsed 

the investigation to A.S.I. Dhaniram Das.  On her visit to 

the police station, her sister; Smti Gayatri Gupta was all 
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along with her, as the said incident was occurred in her 

matrimonial house. The said A.S.I./I.O. Dhaniram Das 

failed to investigate the case in accordance with law and 

even failed to produce the complainant before the 

Magistrate for recording her statement, which is 

requirement of law and he also, did not make any 

endeavour to arrest the accused, who is a resourceful 

person, till date  in spite of her repeated visits to the 

police station. On her complaint, the Superintendent of 

Police, Tinsukia also, directed the Officer In-Charge, 

Doomdooma police station, Sri Moni Mohan Koch to carry 

out proper investigation, but till date no action is taken 

for submitting final form in the court.  The Officer In-

Charge, Doomdooma police station also, failed to take 

necessary steps for carrying out proper investigation in 

this case and willfully disobeyed the direction of law with 

intent to save Sri Om Prakash Gupta and other culprits 

from punishment.  Thereafter, the complainant after 

putting more allegations as reflected in the complaint 

petition, finally alleged that the accused/petitioners have 

committed the offence u/s.166/166(A)/201/217/221/34 

I.P.C., r/w Sec.98 of Assam Police Act, 2007 and liable to 

be punished as per the provisions of law.   
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3. It is further, stated that after receiving the said 

complaint petition, the learned Chief Judicial Magistrate 

registered the complaint being C.R. Case No.05/2020 

against the above-named accused/petitioners and after 

that, the case was transferred to the court of learned 

Sub-Divisional Judicial Magistrate (S), Tinsukia for 

disposal.  Learned Sub-Divisional Judicial Magistrate (S), 

Tinsukia, after taking the initial depositions of the 

complainant and her one witness in this case as well as, 

considering the materials on record, took cognizance 

u/s.166 I.P.C. against the accused/petitioners vide order 

dated 22.02.2021.    

 
4. Being aggrieved by and dissatisfied with the 

aforesaid impugned order, the revision petitioners 

preferred this revision petition on the following grounds: 

(i)  That as per the materials available in the 

record, it reveals that the petitioners have not 

committed any offence as alleged in the complaint 

petition and during course of investigation of 

complainant case being Doomdooma P.S. Case 

No.406 of 2019, the concerned I.O. or the 

concerned O.C. i.e. the petitioners have not 

committed any offence and submitted charge-sheet 

in Doomdooma P.S. Case No.406/2019 and the 
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respondent No.1-cum-complainant has every scope 

to decide the trial of the case as per her choice and 

as such, the impugned order is not sustainable and 

bad in law. 

(ii) That the trial court has already taken 

cognizance and issued summons against the 

petitioners without obtaining sanction u/s.197 

Cr.P.C. and as such, no prosecution for the offence 

u/s.166 I.P.C. could be launched against the 

petitioners.  Hence, the order dated 22.02.2021 is 

liable to be set aside.  

(iii) That as per the entire facts of allegations 

narrated  in the complaint petition, it appears that 

the petitioners have completely failed to discharge 

their duty during the course of investigation of the 

Doomdooma P.S. Case No.406/2019 as well as, 

discharge of their official duty as public servants 

and as such, without prior sanction from the 

concerned authority for prosecuting the petitioners, 

the order dated 22.02.2021 is erroneous and is 

liable to be set aside.  

(iv) That learned Magistrate committed gross 

illegality in considering the point of issuance of 

summons for offence u/s.166 I.P.C. against the 

accused/petitioners as the criminal proceeding 
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started by the respondent No.1-cum-complainant 

against the petitioners without obtaining the 

necessary sanction u/s.197 Cr.P.C. will have to be 

quashed. 

 
5. I have heard the arguments advanced by learned 

counsels of both sides.  I have also perused the 

impugned order carefully along with the case record.  

 

POINT FOR DETERMINATION 

6. The point for determination in this revision is, as to 

whether the impugned order dated 22.2.2021, passed by 

learned SDJM (S), Tinsukia  is illegal in the eye of law? 

 

DECISION AND REASONS THEREOF 

 

7. I have perused the impugned order dated 

22.2.2021 passed by learned trial court below and 

perused the record carefully. The allegation mainly 

against the revision petitioners is that the petitioners as 

Officer-in-charge of Doomdooma police station and I.O., 

of the case failed to submit the report as per law with 

improper investigation of the case without following rule 

of law. However, it appears that there is delay on the 

part of the revision petitioners. But no time limit is fixed 



8 

 

under the law. It also alleged by the complainant that 

there was procedural lapse on the part of the revision 

petitioners. The learned trial court in its impugned order 

recorded that the investigation was not properly done by 

the I.O. in connivance with the O.C of Doomdooma police 

station and they willfully neglected to carry out the 

investigation in legal manner and also, attempted to save 

culprits by not taking legal action as per law and it is in 

this connection in case of allegation of rape it is the duty 

of the I.O to immediately produce the victim for 

recording of her statement u/s 164 CrPC., before a 

Magistrate but in this case that provision was not 

followed at all by the I.O., or the concerned OC that 

amounts to completely dereliction of official duty which 

amounts to an offence.  

 

8. It appears that learned trial court took cognizance 

of offence u/s 166 IPC., against the revision petitioners/ 

accused persons. The provisions u/s 166 IPC prescribed 

that whoever, being a public servant, knowingly disobeys 

any  direction of the law as to the way in which he is to 

conduct himself as such public servant, intending to 

cause, or knowing it to be likely that he will, by such 

disobedience, cause injury to a person, shall be punished 
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with simple imprisonment for a term which may extend 

to one year, or with fine, or with both. 

 

9. In the above regard, an illustration is given as- A, 

being an officer directed by law to take property in 

execution, in order to satisfy a decree pronounced in Z's 

favour by a Court of justice, knowingly disobeys that 

direction of law, with the knowledge that he is likely 

thereby to cause injury to Z. A has committed the 

offence defined in this section.  

 

10. But in the present case there is no any prima-facie 

case of such direction or decree of law, issued by a 

competent court of justice which required to be executed 

by the revision petitioners. Moreover, it appears that 

there is absolute nexus between the act or omission done 

with nature of official duty performed by the revision 

petitioners. In the official capacity only, the revision 

petitioners are required to submit the report u/s 173 

CrPC., or to follow the rule of law. But there is no such 

direction of the court to execute any order which was 

disobeyed by the revision petitioners. The impugned 

order of learned trial court reflects that there was 

dereliction of official duty of the revision petitioners. But 

the I.O., or the OC concerned has the prerogative to 
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investigate any offence. Failure to not to produce the 

victim to record her statement u/s 164 CrPC cannot be 

treated as an offence committed u/s 166 IPC.  

 

11. The complainant only alleged that the I.O. or OC 

concerned have protected the culprits of the offence and 

it was reported to S.P. concerned against the revision 

petitioners. There is direction of higher police official to 

the revision petitioners but they did not follow it. Thus, 

only department proceedings can be drawn against the 

revision petitioners for failure to follow the instruction of 

their superior officer. In view of above, prima-facie 

material is not sufficient to take cognizance u/s 166 IPC 

against the revision petitioners.  

 

12. Apart from above it appears that the revision 

petitioners are public servants within the meaning u/s 21 

IPC. Therefore, the case of the revision petitioners is hit 

by section 197 CrPC. Since there is similarity between the 

nature of official duty of the revision petitioners with the 

act or omission alleged to have committed by them, and 

as such, prosecution sanction is necessary to proceed 

against the revision petitioners.  But no official sanction 

for prosecuting the revision petitioners is obtained before 

proceeding against the revision petitioners. In view of 
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above findings, it appears that the impugned order 

passed by learned trial court is not sustainable in the eye 

of law.  

 

13. Accordingly, the revision petition is allowed. The 

impugned order dated 22.2.2021 passed by learned trial 

court is hereby set aside. Send back the case record to 

the learned trial court immediately.  

 

14.    Given under the hand & seal of this Court on this 

the 20th day of January, 2022. 

 

Dictated & corrected by me: 

 

             (C. Das) 
        Sessions Judge    Sessions Judge 
     Tinsukia          Tinsukia
                

 

 

 


