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IN THE COURT OF THE SESSIONS JUDGE : : 

TINSUKIA : : : ASSAM 

District: Tinsukia  

 
Present: Sri C. Das, 

  Sessions Judge, 

  Tinsukia 

 

  Criminal Appeal No.30 (3) of 2019 

 
1. Sri Sanjay Manki, 

S/o Sri Khutu Manki, 

R/o No.2 Habeda Gaon, 

P.O. Makum Junction, P.S. Bordubi,  

Dist. Tinsukia (Assam) 

2. Sri Krishna Mallick, 

 S/o Late Lakheshwar Mallick, 

 R/o Khetujan T.E., 

 P.O. Makum Junction, P.S. Bordubi, 

Dist. Tinsukia (Assam)    ……………….  Appellants 

- Versus – 

 The State of Assam      …………….....  Respondent 
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Appearance: 

 

Sri B.N. Dubey, Advocate      ........   For the Appellants 

Sri A.K. Choubey, Public Prosecutor .....  For the Respondent 

 

 
 Date of Hearing  :   03.01.2022   

  Date of Judgment :   17.01.2022 

 
 

J    U    D    G    M    E    N     T 

 

1. This appeal is filed u/s.374 of Code of Criminal 

Procedure ( shortly; CrPC) which is directed against the 

judgment and order dated 19.8.2019,  passed by learned 

Additional Chief Judicial Magistrate, Tinsukia in G.R. Case 

No.447/2014, whereby the court below convicted and 

sentenced the accused/appellants to undergo rigorous 

imprisonment for six months and to pay fine  of Rs.500/- 

each,  i/d simple imprisonment for ten days for the offence 

u/s.379 I.P.C.  

 

2. The brief fact of the case, is that the complainant 

Indreswar Malagharia   lodged an ejahar before the In-

Charge, Langkashi Out Post under Bordubi police station, 
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alleging inter-alias that on 10.03.2014 at about 9 P.M., while 

he was on patrolling duty,  he got a secret information  that  

some miscreants were cutting oil pipes at Haveda Bangali 

Gaon.  He immediately, informed higher authority of oil 

security and In-charge of Langkashi Police Out Post.  

Accordingly, Police arrived there at about 11.20 P.M. and on 

search, police found three persons in the house of Sri Pabitra 

Bhumij.  Police arrested them on the allegation that they 

were cutting oil pipes and they led police in recovering the 

pipes.   

 
3. On receipt of the said ejahar, a case was registered 

vide Bordubi P.S. Case No.22/14 u/s.379 I.P.C. and after 

completion of investigation, the charge-sheet was submitted 

against the accused persons under aforesaid sections of law. 

The accused persons thereafter, entered into their 

appearance before the court. After hearing, learned trial 

court framed the charge u/s.379 I.P.C., which was read over 

and explained to the accused persons, to which they 

pleaded not guilty and claimed to be tried.  

 
4. During trial in G.R. Case No.447/2014, the prosecution 

examined 7 (seven) witnesses and the defence examined 

none. After hearing learned counsels of both sides, learned 
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trial court convicted the accused persons/appellants, as 

aforesaid. 

 
5. Being highly aggrieved by and dissatisfied with the 

order of conviction and sentence, the accused/appellants 

have preferred this appeal on the following grounds: 

(i) For that the learned trial court has failed to 

appreciate that PW1 Sri Milon Saikia, PW2 Sri 

Indreswar Malagharia & PW3 Sri Bhadreswar Baruah 

have stated that pipes were recovered by the police 

from near a pond, on the road side and in the 

compound of Sri Pabitra Bhumij, but none of them 

were present at the time of recovery of the pipes; 

(ii) For that the learned trial court has failed to 

appreciate that PW2 Sri Indreswar Malagharia has 

admitted in cross-examination that police had told him 

that the pipes were recovered from the house of Sri 

Pabitra Bhumij, but not from the house of convicted 

accused persons.  He has clearly stated that he cannot 

say from whom the police recovered the pipes and he 

also, cannot say, who kept those pipes. The most 

important thing is that he has stated in cross-

examination that he put his signatures on the seizure 

list in the police station, as told by the police and he 
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has also, stated that he cannot read and write English 

and does not know the contents of Exhibits and he 

also, put his signature on the next date of occurrence.  

He also, admitted that he does not know the accused 

persons by names and faces and cannot identify them;  

(iii) For that the learned court below ought to have 

appreciated that PW3 Sri Bhadreswar Baruah has 

stated in cross-examination that Ext.2 was prepared in 

the police station on 11.03.2014 and police told him 

about seizing of four pipes from the house of Sri 

Subhash Gowalla.  He further stated that the police 

told him that four pipes were seized from road side but 

did not say the name of any person from whom 

recovery was made. He further stated that no recovery 

was made in his presence; 

(iv) For that the learned trial court failed to 

appreciate that none of the witnesses are eye-

witnesses and no recovery of Hexo blade was made 

from the so called three accused persons and no 

recovery was made from the possession of any of the 

convicts/ appellants; 

(v) For that the impugned judgment and order 

passed by learned trial court is not justified.  It is also, 

bad in law and as such, is liable to be set aside. 
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6. I have gone through the judgment delivered by ld. trial 

court. I have also thoroughly perused the record of G.R. 

No.447/2014 including the evidence of the witnesses 

recorded by ld. trial Court. I have heard the argument 

advanced by learned counsel for the appellants as well as, 

learned Public Prosecutor. 

  

7. It appears from the record that the occurrence related 

to stealing of oil pipes by miscreants by cutting. The 

evidence of PW1 Milon Saikia, who is security official of the 

Oil India Ltd., shows that he along with Indreswar 

Malagharia, Bhadreswar Barua and police officials, went to 

the spot and found three accused Mangal Baraik, Sanjay and 

Krishna, cutting oil pipes in the compound of Pabitra Bhumij 

and they could nab those three accused persons but rest 

persons with them, fled away. These pipes were seized vide 

Ext.1 with his signature. He stated that some cut pipes were 

recovered from other places, which were seized.  

 

8. The above evidence of PW1 Indreswar Malagharia, 

who is the informant of the case, supported the version of 

PW1. He stated that he along with his party and police 

officials went to the spot and police apprehended three boys 
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from the compound of Pabitra Bhumij while they were 

cutting oil pipes. The police seized the pipes vide Ext.2. 

However, he admitted that he was not eye-witness of the 

recovery of the stolen pipes.  

 

9. Similarly, PW3 Bhadreswar Barua corroborated the 

version of PW1 and 2, who deposed that police party arrived 

at the spot and found Krishna Mallick, Sanjay Manki and one 

Boraik while cutting oil pipes and police recovered 11 pieces 

of pipes and the said those persons had led police to recover 

4 pieces of pipes from near the pond of Subhash Gowala.  

 

10. Further, the evidence of PW4 Patneswar Moran, who 

was taken by the In-charge of Langkashi police outpost, 

disclosed that he went to the spot with police party and saw 

some iron pipes were lying by the side of the road and about 

10/12 pieces of pipes were lying inside the boundary of one 

Pabitra Bhumij and he was taken inside the house of Pabitra 

Bhumij by the police and showed him four persons, who 

were the thieves. The police arrested the said persons. PW4 

proved seizure lists. So the evidence of PW4 does not found 

to be direct. Other witnesses being PW5, 6 and 7 tendered 

evidence but not directly.  
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11. Thus, from the evidence on record, it appears that the 

testimony of PW1 is direct, who narrates the apprehension 

of the accused Mangal Mallick, Sanjay and Krishna while 

cutting oil pipes in the compound of one Pabitra Bhumij. 

PW2 also, stated that three boys were nabbed by police 

from the house compound of Pabitra Bhumij while cutting oil 

pipes. PW3 also lends support to the fact that police found  

Krishna Mallick, Sanjay and Boraik cutting pipes and they led 

the police to recovery of more 4 pieces of pipes from near 

the pond of one Subhash Gowala. The defence side failed to 

create any doubt over the testimony of the above witnesses 

in the cross-examination. Thus, it appears from the evidence 

on record that the appellants were caught while cutting 

pipes and they took shelter in the house of Pabitra Bhumij. 

The appellants also took part to lead the police recover more 

such pipes from the pond of one Subhash Gowala. If the 

appellants were not involved in the theft of oil pipes by 

cutting it, they would not have able to lead the police and 

Oil officials to recover it. Therefore, without any hesitation, it 

is found that the appellants were involved in theft of oil 

pipes but were caught red-handed and so, failed to take it 

away. The appellants did so in order to cause wrongful loss 

or damage to the Oil authority without any its consent. 

Hence, the appellants are guilty u/s. 379 IPC. Learned trial 
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court rightly recorded the impugned order against them and 

as such, there is no need to interfere with the impugned 

findings and order of the learned trial court.  

 

12. However, it appears that the appellants though, were 

found cut off the oil pipes but could not take it away due to 

timely intervention of the police and Oil personnel. So, 

sending the appellants to jail would not essentially serve the 

purpose. But they are liable to be punished for cutting oil 

pipes to cause loss to Oil authority. In the circumstances, 

imposing fine on the appellants would be just and 

reasonable to meet the ends of justice. Hence, the sentence 

part only in the impugned judgment and order needs 

modification. Accordingly, sentence part in the impugned 

judgment and order is modified to only to pay fine by the 

appellants for Rs.500/- each u/s. 379 IPC, in default, simple 

imprisonment for 10 days.  

 

13. In the result, the present appeal is partly allowed. The 

sentence part of the impugned judgment and order is 

modified to the extent as mentioned above. The bail bonds 

of the appellants shall remain in force u/s. 437A CrPC.  
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14. Send back the record with a copy of the judgment to 

learned trial court immediately.  

 

15. Given under the hand and seal of this court on this 17th 

day of January, 2022.  

 

Dictated & corrected by me: 

 

 

           (C. Das) 

       Sessions Judge    Sessions Judge 

    Tinsukia         Tinsukia 

 

 
 


