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IN THE COURT OF THE DISTRICT JUDGE : : 

: : TINSUKIA : : ASSAM 

District:  Tinsukia 

 

Present: Shri C. Das,  

  District Judge,  

  Tinsukia 

 

  Misc. Appeal Case No. 19 of 2018 

     This 24th day of January, 2022 

 

 Sri Sant Kumar Harlalka, 

 S/o  Late Purushottam Harlalka, 

R/o Parbotia, New Colony, 

 P.O. & P.S.  Tinsukia,  

Dist. Tinsukia, Assam       

              ………........... Appellant  

    - Versus -  

 1. Sri Suraj Prasad, 

 S/o Late Sovaram Prasad, 

 R/o Vishal Gift Gallery, 

 Lahtara Boulia, Varanasi. 

2. Sri Dilip Prasad, 

 S/o Late Sovaram Prasad, 

 R/o Parbotia, 

 P.O., P.S. & Dist. Tinsukia, Assam. 
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3. Sri Jagdish Prasad, 

 S/o Late Sovaram Prasad, 

 R/o Jyoti Nagar, Lohit Path, 

 Bamuni Maidan, Guwahati -21. 

4. Smt. Vinita Sharma @ Babita Prasad, 

 D/o Late Sovaram Prasad, 

 R/o Parbotia, Tinsukia, Near Post Office, 

 P.O., P.S. & Dist. Tinsukia, Assam. 

5. Smt. Parboti Saroj, 

 D/o Late Sovaram Prasad, 

 R/o Mumbai Centre, Ghas Bazar. 

6. Smt. Vidya Devi, 

 D/o Late Sovaram Prasad, 

 R/o Pragati Bihar Hostel, 

 D-118, New Delhi. 

7. Smt. Saraswati Devi, 

 D/o Late Sovaram Prasad, 

 R/o  Misirpura, Lahtara, Varanasi. 

                                    ...……..Respondents  

 

 The appeal came up for final hearing on 07.01.2022 in 

presence of : 

Sri N. Prasad, Advocate  .................For the Appellant 

Miss U. Verma, Advocate ............... For the Respondents  
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And having stood for consideration to this day, the court 

delivered the following judgment: 

 

    JUDGMENT & ORDER 

1. This is a miscellaneous appeal filed u/s. 104 read with 

Order XLIII, Rule I Clause(r) with section 151 CPC against the 

final order dated 15/11/2018, passed by the learned Civil 

Judge, Tinsukia in Misc.(J) Case No. 39 of 2016, whereby, the 

prayer for injunction was allowed and the opposite parties, 

their agents, representatives, and/or any other person(s), 

claiming under or through them are restrained from 

transferring the suit land in favour of any third party as well 

as, from changing the nature and character of the suit land in 

any manner whatsoever, by way of making any new 

construction, renovation, repairing works over the suit land, 

till disposal of the Title Suit No.23 of 2016.  

 

2.  The appellant herein, is the opposite party in Misc (J) 

Case No.39/2016. The respondents herein prayed for an order 

of injunction and the court below granted their prayer for 

injunction. Thus, aggrieved by the aforesaid order of 

injunction, the appellant being the opposite party before the 

court below, filed the present appeal.  
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3. The case of the appellant briefly, is that the 

respondents/petitioners/plaintiffs (hereinafter referred to as 

respondents only) filed Title Suit No.23 of 2016 against the 

appellant and others, praying for declaration, injunction and 

other reliefs. The respondents stated in the plaint that 

originally the father of the plaintiffs and defendant No.9; Sri 

Sovaram Prasad @ Sova Ram Farsh came in occupation and 

possession of a plot of land measuring 0B-1K-10L, covered 

under Dag No.477 of P.P. No.212, situated at Parbotia, New 

Colony, P.O. & P.S. Tinsukia, Dist. Tinsukia, the then, District- 

North Lakhimpur, (Assam) in the year 1959-1960 and started 

to reside thereon along with his family members by 

constructing Assam Type residential house measuring 28’ x 

40’, standing over the land, made up of brick walls, C.I. sheet-

roofing, Latrine, Bathrooms, tubewell, kitchen, fitted with 

electricity connection and wooden doors and windows. At the 

time of coming into possession, the suit land was a very low 

land, lying in abandoned condition without any claim from any 

corner, Mr. Sovaram Prasad developed the suit land by earth 

filling and made it inhabitable by investing a considerable 

amount at that time and started carrying on a business of 

manufacturing, selling and supplying of candles under the 

name and style of “M/s. Ratan Candle Works” by establishing 

a small factory over a part of the suit land. He was the sole 

proprietor of the said firm. He used to purchase raw materials 

from Indian Oil Corporation, Digboi, the then, District - North 

Lakhimpur, Assam. Mr. Sovaram Prasad also, obtained 
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electricity connection in the residential house as well as, in the 

factory premises in his own name and used to make the 

payment of electricity consumption charges regularly. He also, 

established a business of confectionery firm on the said 

premises in the name and style M/s. Ganesh Confectionery in 

the year 1985. He thus, by developing the suit land and by 

constructing A.T. residential house and factory premises, 

acquired the possessory right of ownership over the suit land 

by way of continuous uninterrupted possession over the same 

since the last more than 30 years. The respondents/ plaintiffs 

and the defendant No.9 were born and brought up in the suit 

land and with the increase of family members, the A.T. 

residential house was extended by constructing extra rooms 

by Mr. Sovaram Prasad. There were altogether eight numbers 

of rooms, apart from separate kitchen, latrine, bathroom 

therein. Mr. Sovaram Prasad had set up necessary equipments 

and valuable machineries in the factory premises, which were 

used in manufacturing and production of candles.  

 

4. It is further, stated that Mr. Sovaram Prasad had expired 

on 20/01/1993, leaving behind, the respondents and 

defendant No.9 as his legal heirs and successors. The 

respondents along with the defendant No.9 inherited the 

possessory title of the suit land along with Assam Type 

residential house & factory premises by right of inheritance 

and succession and all are having undivided 1/8th share over 
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and in respect of the suit land and house and factory 

premises. It is stated that the respondent No.4, 5, 6 & 7 are 

being the daughters of Mr. Sovaram Prasad, had shifted to 

their respective matrimonial houses, after their marriage. The 

respondent No.1; Suraj Prasad had shifted to Varanasi for his 

business purpose, whereas, the respondent No.3 had shifted 

to Guwahati in the year 2004 for earning and the respondent 

No.2 and the defendant No.9 and their family members were 

residing in the suit land and house, though some respondents 

had shifted to different places. However, they used to visit the 

suit land and house occasionally as well as, after every 

successive intervals of 1-2 years and stayed in the suit land 

and house for several days. The respondents have also, 

contributed lump sum amounts in the repairing and 

maintenance works of the said house from time to time and in 

the month of July, 2015, the respondent No.2 had renovated 

the said house by plastering the walls and by putting new C.I. 

sheet roofs by investing a huge amount of Rs.75,000/- 

approximately, and in the said house, the respondent No.2 

and the defendant No.9 were residing and the household 

articles, furniture, purchased and set up by Mr. Sovaram 

Prasad and various household articles of the respondent No.2 

were also, kept such as sofa set, dining table, bed, fridge, 

Godrej almirah, suit case, machine of Rs.36,000/- apart from 

the household utensils. It is stated that the father of the 

respondents/ plaintiffs had developed the suit land and 

constructed residential house and factory premises over the 
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said land and continued to maintain the same and thereafter, 

the respondents had maintained, renovated and repaired the 

said residential house and factory premises from time to time.  

 

5. The respondents/ plaintiffs stated that during the 

lifetime of Mr. Sovaram Prasad, in the year 1975, Sri Baijnath 

Sureka also, came in occupation of a plot a vacant land, 

measuring 15 lessas, covered under Dag No.477, P.P. No.212, 

situated at Parbotia, New Colony, P.O., P.S. & Dist. Tinsukia, 

adjacent to the land and house of Sri Sovaram Prasad and 

started residing thereon by constructing a residential house 

thereon. The suit land and the house was under peaceful 

possession and occupation of the respondents' family since 

the year 1959-60, till 17/10/2015, while the suit land was 

vacated by breaking the house and structures by the 

appellant/ defendants with the support of Nazir of the Court. 

It is stated that the respondents/ plaintiffs along with the 

defendant No.9 have intrinsic right, possessory title and 

interest over the suit land and house, but the mother of the 

defendant No.1 to 8 instituted an eviction suit against the 

defendant No.9 on 14/12/2010, being the Title Suit 

No.44/2010, in respect of the suit land and house, without 

impleading the plaintiffs/ respondents as parties, by 

suppressing and concealing the name of the plaintiffs 

/respondents. On 01/12/2012 the defendant No.1 to 8 were 

impleaded as plaintiffs in Title Suit No.44/2010.   
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6. The plaintiffs/ respondents further stated that the 

defendant No.1(appellant in this case) and defendant No.2 

hatched up a serious conspiracy in association with the 

defendant No.9 to grab and occupy the suit land and house of 

the respondents and in furtherance of such conspiracy, the 

defendant No.9 though contested the said suit at initial stage, 

but later on, he did not appear in the said suit and allowed 

the said suit to be decreed in favour of the respondents vide 

judgment dated 24/08/2015 and decree dated 27/08/2015. 

The execution case was filed on 16/10/2015 being Title 

Execution No.12/2015 and very interestingly, on 17/10/2015, 

writ was issued and on the same day, the Nazir of the Court 

went to the suit land along with defendant No.1(appellant) 

and No.2 and Police persons and workers and they forcefully 

entered into the suit land/residential house of the respondents 

and removed the household articles of the respondents and 

kept in a godown of the defendant No.1 (appellant) & 2, 

situated adjacent to the house of the respondents, the 

workers of the defendant No.1 and 2 broke open the house of 

the respondents/ plaintiffs and damaged and destroyed the 

household articles of the respondent No.2 and other 

respondents and by using CI sheet of the respondents/ 

plaintiffs, removed from the roof, were used in covering the 

boundary of the suit land. The Nazir has submitted the 

execution report before the Court on 13/11/2015. Though the 

respondent No.2 protested against the work, but the Nazir 

and the labourers engaged by the defendant No.1(appellant) 



                                                9                                        Misc Appeal 19/2018 

 

  

and No.2 forcefully removed the household articles and 

removed the half of the CI sheets roof. The respondent No.2 

informed the other respondents about the aforesaid facts of 

forceful eviction and destruction of the suit land and house. 

Accordingly, the other respondents came to Tinsukia in the 

month of December, 2015 and after inquiry, engaged a lawyer 

through whom they came to know about the institution of the 

Title Suit No.44/2010 and passing of decree. Thereafter, they 

obtained copies of the said case and on perusal of the same, 

the respondents came to know that the defendant 

No.1(appellant) & No.2 in collusion and conspiracy with the 

defendant No.9, instituted the suit, and allowed the suit to be 

proceeded ex-parte to get an ex-parte decree and got vacated 

the suit land and house and in a very deceptive manner the 

defendant No.1(appellant) & No.2 in collusion with the 

defendant No.9 did not implead the respondents/ plaintiffs as 

parties of the Title Suit No.44/2010 and on inquiry, the 

respondents/ plaintiffs came to know that the suit land was 

illegally mutated in the name of Meghraj Surekha, Pawan 

Surekha, Teja Devi Harlalka chronologically in as much as, 

came to know about execution and registration of Gift Deed 

by Pawan Surekha in favour of Teja Devi Harlalka in respect of 

the suit land. They have stated that the aforesaid judgment 

dated 24/08/2015 and decree dated 27/08/2015, passed in 

Title Suit No.44/2010 by the learned Munsiff No.2, Tinsukia, 

was obtained as a result of conspiracy and fraud, played by 

the defendants. As such, the said judgment and decree and 
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the issues decided in the suit is void, illegal, and inoperative in 

law and not binding upon the respondents and in that view of 

the matter, the entire process of execution of the said 

judgment and decree is liable to be set aside and cancelled as 

well as, the process of handing over the suit land and house 

to the defendant No.1 to 8 is bad in law and thus, the 

respondents are entitled to repossess the suit land by evicting 

the defendants and their representatives therefrom. 

 

7. The respondents/ plaintiffs stated further that originally 

the land measuring 7B-0K-7L, covered under the Dag No.755, 

756, 757 and 477 of PP No.212 was stood in the name of the 

firm M/s. Baijnath Sitaram, owned by Baijnath Surekha and 

after his death, the aforesaid land was inherited by his wife 

Smt. Keshari Devi Surekha, his three sons namely; Sitaram 

Sureka, Meghraj Sureka, Sanwarmal Sureka and daughter 

Smt. Teja Devi Harlalka and that a deed of settlement and 

relinquishment was executed by Sitaram Sureka and Meghraj 

Sureka in respect of the aforesaid landed properties, which 

was registered at the office of the Sr. Sub-Registrar, Tinsukia 

being Deed No.1071/2001, dated 15/12/2001. As per the said 

deed No.1071/2001, Sanwarmal Sureka had already sold out 

his share of land to third parties and as such, Sitaram Sureka 

and Meghraj Sureka divided the rest of the landed properties 

amongst themselves. As per the said deed, Schedule-B 

properties, i.e. the land measuring; 24800 sq.ft. included in 
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part of Dag No.755 of PP No.212 was allotted to Sitaram 

Sureka and Schedule-C property, i.e. the land measuring; 

24800 sq.ft. included in part of Dag No.755 & 757 of PP 

No.212 was allotted to Meghraj Sureka and that in the 

aforesaid Deed of Settlement and Relinquishment 

No.1070/2001, therein, no whispering about the land under 

Dag No.477 and 756 was recorded. 

 

8. The respondents/ plaintiffs stated that by way of 

misrepresentation and concealing the material facts, the land 

measuring 1B-3K-11L covered under Dag No.477 of PP No.212 

and land measuring; 4 Lesses, covered under Dag No.756 of 

PP No.212 was at first, mutated in the name of Meghraj 

Surekha vide order dated 29/01/2002, passed in Mutation 

case No.285 and after the death of Meghraj Surekha, the 

aforesaid land including the suit land was mutated in the 

name of Pawan Surekha and Bhagwati Prasad Surekha by 

right of inheritance and succession vide order dated 

11/07/2008, passed in Mutation case No.975 of 2007-2008. 

After the mutation of the name of Pawan Surekha and 

Bhagwati Prasad Surekha in respect of the land measuring; 

1B-3K-11L, covered under Dag No.477 of PP No.212 including 

the suit land, immediately, necessary permissions were 

obtained from the Office of Tinsukia Development Authority 

by Pawan Surekha to gift the suit land to Smt. Teja Devi 

Harlalka and thereafter, Pawan Surekha executed a Deed of 
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Gift in favour of Smt. Teja Devi Harlalka before the Sr. Sub-

Registrar, Tinsukia on 22/09/2008, being Gift Deed 

No.1633/2008 in respect of the suit land and on the strength 

of the said Gift Deed, the name of Smti Teja Devi Harlalka was 

mutated in respect of the suit land vide order dated 

17/11/2008, passed in Mutation case No.295 of 2008-2009.  

 

9. The respondents/ plaintiffs stated that in Title Suit 

No.44/2010, in paragraph No.5, it has been averted that the 

suit land and house was in fact, gifted to the mother of the 

respondents namely; Teja Devi Harlalka by her mother Smt. 

Keshari Devi Surekha, widow of Late Baijnath Surekha by an 

un-registered declaration of Gift dated 21/12/1987. That Smt. 

Keshari Devi Surekha (since deceased) had never gifted the 

suit land to her daughter Smt. Teja Devi Harlalka; nor she was 

having any right, title and authority to gift the suit land to her 

daughter in as much as, the name of Smt. Keshari Devi 

Harlalka in respect of the suit land in revenue record. The 

mutation of the name of Meghraj Sureka (since deceased) in 

respect of the suit land is illegal and as such, the mutation of 

the name of Sri Pawan Sureka in respect of the suit land in 

place of Meghraj Sureka by right of inheritance is also, illegal 

and thereby, Sri Pawan Sureka has no right and authority to 

transfer the suit land in favour of any other person. Thus, the 

Gift Deed No.1633/2008 is also, illegal and inoperative in law 

and the mutation of the name of Smt. Teja Devi Harlalka 
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(since deceased) is also, illegal and thereby, liable to be 

cancelled and thus, it is crystal clear that the 

defendants(appellant) have no any right, title and interest and 

authority over and in respect of the suit land and as such, 

they have no right and authority to use, utilize and enjoy the 

suit land, where from the respondents were dispossessed 

under the act of serious conspiracy of the defendants.  

 

10. The respondents/ plaintiffs stated that they have valid, 

possessory right, title and interest over and in respect of the 

suit land and the defendants (appellant) have no any right 

and authority over and in respect of the same, which is now, 

covered from three sides by C.I. sheets and one side covered 

by existing wall and the defendants may transfer the suit land 

in favour of any other person and or may change the nature 

and character of the suit land to deprive the respondents/ 

plaintiffs from their valuable and lawful right, title and interest 

over and in respect of the suit land and hence, the 

respondents/ plaintiffs filed the suit for protection of their 

lawful and valuable right, title and interest over the suit land, 

recovery of possession and for other relief(s) and thus, prayed 

for prohibitory order of permanent injunction against the 

defendants(appellant), restraining the defendants(appellant) 

their agents, representatives, and or any other person, 

claiming under or through them from transferring the suit land 

in favour of any third party as well as, from using the same 
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and changing the nature and character of the suit land in any 

manner whatsoever, by way of making any new construction, 

renovation, repairing works over the suit land and if not 

considered the same by the Court, the valuable and precious 

right of the respondents/ plaintiffs shall be damaged and 

wasted in as much as, there shall be every possibilities of 

multiplicity of proceedings. Several important and valuable 

documents of the respondents/ plaintiffs are still lying in the 

suit land and house premises. But the respondents/ plaintiffs 

could not enter into the suit land and got the said documents 

due to hand over the possession of the same to the 

defendants(appellant) by the Nazir, as such, the respondents/ 

plaintiffs crave  leave of the Court to file the same at the later 

stage, in the event of collection of those documents.  

 

11. The appellant herein and other contesting defendants of 

the suit, filed their written statement and replied the 

averments made by the respondents/ plaintiffs in their plaint 

and submitted the facts, stating that upon the death of Smt. 

Teja Devi Harlalka (since deceased), the defendant No.1 to 8 

being her legal heirs and successors, became the absolute 

lawful owners of a plot of land measuring; 0B-1K-9.41L, 

equivalent to 4235.62 Sq.Ft, covered by part of Dag No.477 of 

P.P. No.212, Tinsukia Town Street No.26, Mouza- Tinsukia with 

old Assam Type house structure standing thereon, situated at 

Parbotia, P.O., P.S. and Dist. Tinsukia (Assam), which was 
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gifted to their mother; Smt. Teja Devi Harlalka(since 

deceased) by Sri Pawan Sureka, son of Late Meghraj Sureka 

by a Deed of Gift vide No.1633/2008, registered on 

22/09/2008 at the office of Sr. Sub-Registrar, Tinsukia and the 

aforesaid land has been duly mutated in the name of the 

mother of the defendant No.1 to 8 - Smt. Teja Devi 

Harlalka(since deceased) in the records of right and the old 

Assam type house standing thereon, has also, stood duly 

mutated in her name vide Holding No.1687(A), Ward no.7 of 

Tinsukia Municipal Board and after the death of their mother, 

the defendant No.1 to 8 have been lawfully owning and 

holding the same by paying the land revenue and holding 

taxes to the competent authorities. The defendant No.9 had 

come in occupation of the part house of the aforesaid A.T. 

house, comprising under part of Holding 

No.1687(old)/1687(A)(new), Ward No.7 of Tinsukia Municipal 

Board of an area measuring; about 25ft. x 47ft. with western 

side Verandah measuring; 3ft. x 25ft. standing over part of 

the said land under part of Dag No.477, P.P. No.212 of 

Tinsukia town sheet No.26, Mouza, Tinsukia (Assam) as a 

tenant initially under M/s. Baijnath Sitaram, agreeing to pay 

monthly rent initially at the rate of Rs.150/- p.m., payable with 

the first week of each succeeding month according to English 

calendar month and also, agreeing amongst others not to 

sub-let, make any addition/alteration etc. and also, to vacate 

the same as and when asked to do so and subsequently, 

monthly rent was enhanced to Rs.200/- p.m., being paid by 
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the defendant No.9 to the mother of Smt. Teja Devi 

Harlalka(since deceased)- Smt. Keshari Devi Sureka (since 

deceased), who was the wife of Late Baijnath Sureka, having 

two sons namely; Sri Meghraj Sureka and Sri Sitaram Sureka 

and accepted by her on behalf of the firm M/s. Baijnath 

Sitaram. In fact the aforesaid land with old A.T. house was 

gifted to the mother of the defendant No.1 to 8 - Smt. Teja 

Devi Harlalka(since deceased) by her mother Smt. Keshari 

Devi Surekha, widow of Late Baijnath Sureka in the year 1987 

itself as declared by her by execution of an un-registered 

declaration of Gift dated 21/12/1987 to that effect. However, 

the monthly rent subsequently, enhanced to Rs.200/- p.m., in 

respect of the rented premises was collected by Smt. Keshari 

Devi Sureka(since deceased) as usual from the defendant 

No.9 until her death in the year 1996. After her death, the 

aforesaid gifted property vested in the share of Sri Pawan 

Sureka in the revenue record and said Pawan Sureka to give 

the fullest effect to the Gift dated 21/12/1987 of Smt. Keshari 

Devi Sureka in favour of the mother of defendant No.1 to 8- 

Smt. Teja Devi Harlalka (since deceased), executed a Deed of 

Gift vide Deed No.1633/2008, registered before the Sr. Sub-

Registrar, Tinsukia on 22/09/2008 duly in favour of Smt. Teja 

Devi Harlalka(since deceased) for the land 0B-1K-9.41L, 

equivalent to 4235.62 Sq.Ft. with existing old A.T. house, 

standing thereon and the defendant No.9 continued to make 

the monthly payment of rent of rented premises to Smt. Teja 

Devi Harlalka(since deceased). On 26/07/2004, the defendant 
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No.9; Sri Vijay Prasad in compliance of the directives issued 

by the local administration, submitted a joint declaration in 

respect of his tenancy signed by Smt. Teja Devi Harlalka(since 

deceased) and the defendant No.9 to Tinsukia Police Station 

and the same was duly proved in course of trial of Title Suit 

No.44/2010.  

 

12. The defendant No.9 duly attorned the tenancy and paid 

the monthly rent at the existing rate of Rs.200/- to the mother 

of defendant No.1 to 8 Smt. Teja Devi Harlalka at the existing 

terms of the tenancy upto the month of December, 2008, but 

thereafter failed and neglected to pay any rent to her on and 

from the month of January, 2009 onwards, in-spite of her 

repeated requests and demands and eventually the defendant 

No.9 has rendered himself to be a defaulter under the law 

making himself, liable to be evicted from the rented premises. 

Apart from being a defaulter in payment of the monthly rent 

in respect of the rented premises, the defendant No.9 in 

violation of the terms of the tenancy, renovated and re-

modeled the open Western side Veranda into a closed veranda 

for his wrongful gain without any consent or permission of the 

landlady Smt. Teja Devi Harlalka(since deceased) and thereby, 

causing loss and damage, for which illegal act also, the 

defendant No.9 had made himself an undesirable tenant liable 

to be evicted from the rented premises. On the other hand, 

the mother of the defendant No.1 to 8 was facing immense 
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hardship for lack of adequate accommodation for her growing 

family, for which also, the rented premises was bonafidely 

required for own use and occupation. The defendant No.9 

neither paying any rent in respect of the rented premises on 

and from the month of January, 2009 onwards nor was 

vacating the rented premises and wrongfully withholding the 

occupation thereof. So, finding no alternative, the mother of 

the defendant No.1 to 8 filed Title Suit No.44/2010 in the 

Court of the learned Munsiff, Tinsukia for recovery of vacant 

khas possession of the rented premises after evicting 

defendant No.9, his dependents, representatives, assigns and 

all other persons, claiming through or under him along with all 

their goods and belonging therefrom, recovery of arrear of 

rents to be calculated from the month of January, 2009 to 

November, 2010 @ Rs.200/- p.m. The said suit was decreed 

on 24/08/2015 and the learned Court had drawn the decree 

on 27/08/2015. The decree-holder filed the Title Execution 

case No.12/2015 and the bailiff of the Court executed the said 

decree on 17/10/2015 by exhausting the process of law. The 

answering defendants annexed the list of documents which 

are exhibited and lying in case record of Title Suit 

No.44/2010, disposed of on 24/08/2015 and the decree of 

which is challenged. After hearing both sides in Misc.(J) case 

No.39/2016 vide order dated 15/11/2018, the learned trial 

court allowed the prayer of the respondents, as prayed in the 

petition filed under Order XXXIX Rule 1 & 2, R/w section 151 

of CPC, directing the appellants/ opposite parties from 
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transferring the suit land in favour of any third party as well 

as, from using the same and changing the nature and 

character of the suit land in any manner whatsoever by way 

of making any new construction, renovation, repairing works 

etc. over the suit land. 

 

13. On being aggrieved with the said order dated 

15/11/2018, passed in Misc (J) case No.39/2016, the 

appellant/O.P.No.1/defendant No.1 filed this instant appeal on 

the followings grounds amongst other :- 

 (i)  For that the learned court below committed gross 

error of law and facts and followed a wrong conception of law, 

while passing the impugned order dated 15/11/2018 and as 

such liable to be set aside. 

 (ii) For that the learned trial court completely ignored 

the objection filed by the appellant/ OP No.1/ defendant No.1 

and mechanically passed the injunction order. 

 (iii)  For that learned court below did not observe the 

elementary principle of law in allowing the petition by giving 

cogent reason of prima-facie of the case, irreparable injury, 

balance of convenience and instead the learned court below 

has not applied its judicial mind in the merit of the case. 

 (iv)  For that the learned court below ought to have 

taken into consideration the relative strength of each party’s 

case, which was only the last factor to be taken into account 
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in consideration of balance of convenience, irreparable injury 

etc. while disposing the petition, but the same was not done. 

 (v)  For that the learned Court below failed to consider 

the facts that the entire story of the respondents is imaginary 

and hypothetical having no basis on facts and law and as such 

liable to be set aside. 

 

14.  I have heard the learned counsels of both sides at 

length and perused the documents available with the record. 

 

 POINT TO BE DETERMINED: 

15. Whether learned trial court passed the impugned order 

illegally without conformity with law? 

 

 DICISION AND REASONS THEREOF: 

16. It appears from the record that there is no dispute that 

Sovaram Prasad @ Sova Ram Farsh, the father of the 

respondents with other siblings and Vijay Prasad came into 

possession of suit land in the year 1959-1960 and started to 

reside thereon with his family members by constructing an 

Assam Type house as well as, established a business firm 

under the name and style M/s. Ratan Candle Works. The 

respondents and others with opposite party No.9 Vijay Prasad 

inherited the suit property after death of Sovaram Prasad in 
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the year 1993. But they were evicted from the suit land by 

means of execution of the decree passed in TS No.44/2010 

filed by the opposite parties/ plaintiffs. Now, they alleged 

inter-alias in the Title Suit No.23 of 2016 as plaintiffs that the 

decree in TS No.44 of 2010 was obtained playing fraud and in 

collusion with Vijay Prasad without their knowledge, which 

was passed ex parte against them without impleading them in 

the suit and evicted them illegally though by the process of 

law. It appears that the decree in TS No.44/2010 was 

executed by the court and the possession of the suit land was 

handed over to the opposite parties/ appellant side.  

 

17. Thus, the respondents and others plaintiffs in the instant 

TS No.23/2016 are not in possession of the suit land where 

once they resided. Since the respondents and others filed the 

instant suit for declaration, cancellation of mutation and gift 

deed, recovery/ restoration of possession with permanent 

injunction with other reliefs, against the opposite parties/ 

appellant side, on the ground of non-impleading them in the 

previous suit, there is need for proper adjudication of dispute 

between the parties. Hence, in the mist, if the suit land is 

transferred to other party or change the nature or character of 

it by the opposite parties of the case, the entire purpose of 

adjudication of matter of the respondents/ plaintiffs would be 

frustrated. Hence, some restraint is necessary to avoid such 

awkward situation in the future, which would likely to face in 
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the instant suit. Therefore, it appears that the petitioners/ 

respondents had placed on record a strong prima-facie case 

for the temporary injunction. Accordingly, learned trial court 

granted rightly the same in favour of the respondents/ 

petitioners for the purpose.   

 

18. Likewise, if the nature and character of the suit land is 

changed and if any third party appears into the suit land in 

the midst of the trial of the suit, it will be inconvenience to the 

respondents/ petitioners for adjudication of the dispute raised 

by them in the instant suit. Thus, to avoid multiplicity of cases 

and for the ground as stated above, balance of convenience 

goes in favour of the petitioners/ plaintiffs/ respondents.  

 

19. Similarly, if the suit land goes to the hands of other third 

party and its nature and character is changed, it will cause 

irreparable loss to the petitioners/ respondents. Nothing will 

cause loss or damage if the appellant and his aids wait for 

some time till disposal of the instant suit. Thus, it appears 

that learned trial court rightly passed the impugned order 

dated 15.11.2018.  

 

20. In the result, it is found that there is no merit in the 

instant appeal. Accordingly, it is dismissed. No order as to the 

cost. Send back the record to learned trial court immediately.   
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21. Given under the hand and seal of this Court on this 24th 

day of January, 2022. 

 

 Dictated & corrected by:      
               
 

 

              (C. Das)                              
       District Judge        District Judge 
   Tinsukia            Tinsukia 
            
         
 
 
 
 
  
 

 


