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HIGH COURT FORM : 2 (J) 

HEADING OF JUDGMENT IN APPEAL 

 

IN THE COURT OF THE DISTRICT JUDGE ::: TINSUKIA 

District:  Tinsukia 

 
Present:  Shri C. Das, 

       District Judge,  

       Tinsukia 

 

( Civil appeal is filed against the judgment and decree dated 

11.08.2017 and 18.08.2017 respectively, passed by learned 

Civil Judge, Tinsukia in Title Suit No.29 of 2011) 

 

Title Appeal Case No.04 of 2018 

This the 21st day of January, 2022 

 

 Md. Giasuddin Ahmed,  

 S/o Late Abdul Kuddus, 

 R/o Sripuria, Near Nepali Mandir,  

 P.O., P.S. & Dist. Tinsukia (Assam)    

           ....…........ Appellant  

- Versus  - 

1. Must. Soreja Begum, 

     W/o Late Abdul Kuddus. 
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2. Md. Mainuddin Ahmed. 

3. Md. Nuruddin Ahmed. 

Both respondent No.2 & 3 are the sons of 

Late Abdul Kuddus. 

4. Must. Rajia Begum. 

5. Must. Manuwara Begum. 

6. Must. Amina Begum. 

7. Must. Abi Begum. 

Respondent No.4 to 7 are the daughters of 

Late Abdul Kuddus and  residents of Sripuria,  

Near Nepali Mandir, 

P.O., P.S. & Dist. Tinsukia (Assam) 

 8. Must. Jahanara Begum, 

D/o Late Abdul Kuddus, 

W/o Late Anwar Hussain, 

R/o City bus stand, Disang Ghat, 

Haluwatir, Near Petrol Pump, 

P.O. Rajabari, 

District: Sivasagar (Assam) 

        9. Must. Boby Begum, 

  D/o Late Abdul Kuddus, 

  W/o Sahabuddin Ahmed,  

  R/o Dehajan Tinali,  

  P.O. Demow, 
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  District: Sivasagar (Assam) 

                          ...........Respondents 

 10. Md. Samahuddin Ahmed, 

      S/o Late Abdul Kuddus, 

      R/o Ajanpeer Colony, 

      Sarabbhatti, 

     P.O., P.S. & Dist: Tinsukia (Assam) 

               ..............Proforma Respondent 

         

 The appeal came up for final hearing on 08.12.2021 & 

07.01.2022 in presence of : 

   

Sri H. Agarwal, Advocate ............. For the Appellants 

Sri A.K. Choubey, Advocate.....For the Respondents No.1 to 7 

Sri A. Agarwal, Advocate........For the Respondents No.8 & 9 

Sri S.K. Pandey, Advocate.......For the Proforma Respondent 

 

 And having stood for consideration to this day, the 

court delivered following judgment : 

 

J  U  D  G  M  E  N  T 

 

1. The civil appeal is preferred u/s 96 of CPC by the 

appellant, who is a BPL person against the judgment dated 
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11.8.17 and decree dated 18.8.17 passed in Title Suit 

No.29/2011 by learned Civil Judge, Tinsukia  whereby, the 

suit of the appellant was dismissed with cost.  

 

2. The case of the appellant as it appears from the 

record, is that the appellant along with the proforma 

respondent as plaintiffs had filed the Title Suit bearing 

No.29/2011 against the respondents, praying for a decree, 

declaring that the plaintiffs/appellant and the defendants/ 

respondents being the joint lawful owners, have joint right, 

title and interest over the suit properties and to grant a 

decree of partition by declaring that the plaintiffs/appellant 

and proforma respondent have shares over the suit 

properties, by metes and bound with an appropriate 

direction to the parties of the suit to make and effect the 

partition amicably within a stipulated period and in default of 

the parties of the suit to effect and make partition; a 

commissioner may be appointed in order to effect and to 

make partition of the land and house properties of the 

schedule by metes and bound and to grant a decree for 

delivery of possession of respective shares of the plaintiffs/ 

appellant and proforma respondent after demarcating by 

metes and bound and in the event of obstructing and or 

refusal by the defendants/ respondents to deliver the shares 
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of suit properties, in favour of the plaintiffs/ appellant and 

proforma respondent  and to grant of permanent injunction 

against the defendants/ respondents and/ or any other 

persons claiming under or through them from doing any act 

prejudicial to the interest of the plaintiffs/appellant and 

proforma respondent and restraining them from making 

interference or obstructions in the peaceful possession of the 

plaintiffs/appellant and proforma respondent over their 

shares in the suit properties and from usurping the total 

rents and profits thereof and for grant of temporary 

injunction and appointment of a receiver under the Order 40 

of CPC and to grant cost of the suit and any other relief 

under law, equity and justice.  

 

3. The case of the appellant/plaintiffs briefly, is that the 

appellant along with the respondents and proforma 

respondent are the legal heirs of Late Abdul Kuddus, who 

was the owner of a plot of land measuring 2 bigha, 1 katha 

and 12 lessas together with 24 house premises standing 

thereon, constructed by Late Abdul Kuddus, out of which 22 

houses were rented out to different tenants and  same has 

been referred to as suit properties. After the death of Abdul 

Kuddus on 31.10.2003, the names of the plaintiffs/ appellant 

and proforma respondent as well as, the respondent No.1, 2 
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and 3 as his legal heir and successors were mutated in the 

records of right vide order dated 30.8.2004 passed in 

Mutation Case No.60/2004-05. Thereafter, the names of 

respondent No.4 to 9 being the legal heirs of Late Abdul 

Kuddus, got mutated in the records of right vide order dated 

25.4.2005, passed in Mutation Case No.578(A)/2004-05 and 

vide order dated 18.12.2004 passed in Mutation Case 

No.282(A), the names of the respondents were again 

mutated in place of Late Abdul Kuddus along with the 

respondents as joint owners of the suit properties and as 

such, the respondents have no any individual right, title, 

authority to let out or transfer or realize any rent without 

prior consent of and to the exclusion of the plaintiffs/ 

appellant and proforma respondent. Out of 24 houses 

standing on the said suit land, two houses are in occupation 

of the plaintiff/appellant since the time of his marriage in the 

year 1983. After death of his father, the defendants/ 

respondents are making disturbance to the appellant. The 

respondent No.1, 2 and 3 have been realizing rent of 22 

houses after the death of Abdul Kuddus and have been 

appropriated it for their own use but without parting with 

the shares of the appellant and the proforma respondent 

inspite of repeated request and demands. The respondents 

also, refused to partition the suit properties with the 
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appellant and the proforma respondent. Hence, the 

appellant filed the present suit.  

 

4. The respondent No.1, 2, 3, 4, 5, 6, 7 and 9 contested 

the suit of the appellant and proforma respondent by filing 

written statement. The suit proceeded ex-parte against the 

respondent No.2 vide order dated 19.5.15 while the suit was 

dismissed against the respondent No.8 vide order dated 

2.3.17.  Upon perusing the pleadings of the parties, learned 

trial court framed the following issues - 

 i) Whether the suit is maintainable in its present form ? 

ii) Whether the plaintiffs and the defendants are the 

joint lawful owners  having joint right, title and interest 

over and in respect of the suit  properties ?  

iii) Whether the plaintiffs are entitled to a decree of 

partition of the suit  properties ? 

iv) Whether the plaintiffs have lost their right to inherit 

the suit  properties as they abandoned their relation 

with their father  long before his death ? 

v) Whether the plaintiffs are entitled to the relief/ 

reliefs as prayed for ? 

 

5.  In the trial, the plaintiffs adduced evidence of two 

witnesses and produced certain documents. At the end, 
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learned trial court after hearing the parties, vide judgment 

dated 11.8.17, dismissed the suit of the plaintiffs/ appellant.  

 

6. Being highly aggrieved by and dissatisfied with the 

judgment dated 11.8.17 and the decree dated 18.8.17, 

passed in Title Suit No.29/2011 by learned trial court, the 

appellant preferred this appeal on the following grounds: 

1.  For that the impugned judgment and the decree 

passed by learned trial court is bad in law as well as 

in facts and as such, it is liable to be set aside. 

2.  For that learned trial court without any analysis and 

appreciation of the evidence of the plaintiffs of the 

suit in its proper perspective and without arriving at 

any proper finding as regards to genuinity, 

authenticity and admissibility of exhibited 

documents, illegally and perfunctorily dismissed the 

suit of the plaintiffs/appellant and as such, the 

impugned judgment and decree is liable to be set 

aside. 

3.  For that learned trial court failed to appreciate the 

merit of the case and the findings of learned trial 

court are erroneous in law. 

4.  For that while deciding the suit, learned trial court 

failed to take into consideration that the witnesses 
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of the plaintiffs were absolutely succeeded in 

proving the case of the plaintiffs and as such, the 

impugned judgment and decree is not tenable in 

law and is liable to be set aside. 

5.  For that learned trial court perversely and 

erroneously passed the impugned judgment and 

decree notwithstanding the fact that the names of 

all the legal heirs of Late Abdul Kuddus were on the 

record and the judgment and decree of declaration 

of joint right, title and interest of the plaintiffs/ 

appellant and the defendants/ respondents over and 

in respect of the suit properties could  be decided, 

as such, the decision and observation of learned 

trial court in respect of issue No.2 is absolutely 

perverse and unsustainable in law, thus, the 

impugned judgment and decree is liable to be set 

aside. 

6.  For that learned trial court while deciding the issue 

No.1 committed manifest error by not considering 

the principle of natural justice and decided the suit 

only on technical ground, as such the decision and 

observation of learned trial court in respect of issue 

No.1 is required to be answered in affirmative in 

favour of the plaintiffs/ appellant. 
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7.  For that learned trial court while deciding issue 

No.3, 4 and 5, based its finding on those issues on 

the basis of the findings of the issue No.1 and the 

learned trial court committed error by not deciding 

the issue No.3, 4 and 5, which are the relevant 

issues to be adjudicated to arrive at a final 

conclusion of the plaintiffs/appellant claims and as 

such, for non adjudication of all the issues, the 

impugned judgment and decree is illegal and 

inoperative in law and as such, it is liable to be set 

aside. 

8.  For that on the facts and evidence on record, 

learned trial court ought to have decreed the suit of 

the plaintiffs/ appellant and as such, in any view of 

the matter, the impugned judgment and decree is 

not tenable in law and the suit of the plaintiffs/ 

appellant is liable to be decreed in favour of the 

plaintiffs/ appellant. 

 

7. I have heard learned counsel for the appellant as well 

as, for the respondents at length and perused the written 

arguments of the parties with the evidence on record. In the 

written argument, the respondent No.8 and 9 submitted 

inter-alias that they never received notice of the suit and 
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came to know about the suit after receipt of notice of this 

appeal and that the respondent No.8 was never served with 

the notice of the original suit and hence, she never attended 

the trial court and that the original suit was for partition of 

the suit land and learned trial court dismissed the suit due to 

absence of the respondent No.8 who is also, one of the 

share-holders but she was not given a chance to present her 

case in the original suit, as such, learned trial court rightly 

dismissed the suit and that the appeal should be dismissed 

so as to respondent No.8 may be given a chance to record 

her view in the context of original suit.  

 

8. The argument of the respondent No.1, 2, 3, 4, 5, 6 

and 7 is that  the appeal is not maintainable against the 

respondents as the same has been filed on 21.2.18 against 

the judgment passed on 11.8.17 which is well beyond of the 

limitation period without any plausible cause for being so 

late and that the cause as has been shown for belated filing 

of the appeal cannot be considered as the original suit 

No.29/2011 was filed in the year 2011 and the judgment has 

been passed on 11.8.2017 which is after seven years and 

under the circumstances, it cannot be believed that the 

plaintiff/ appellant remained ignorant of the fact of free legal 

services for all those seven years while it is written in a large 
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signboard just in front of the court and that ignorance of law 

cannot be an excuse for any person and that this excuse as 

has been preferred by the appellant, if allowed to sustain, it 

will open the flood gate for belated appeals on this end and 

that excuse and that no where in Limitation Act, it has been 

provided that appeal can be made even after six months if 

any cause can be shown, here, it is not even plausible and 

so, the appeal cannot be entertained as the same has been 

filed well beyond the limitation period without showing any 

reasonable cause and that it can be appreciated that original 

suit No.29/2011 was filed with prayer inter-alias for a decree 

for partition of the suit land but the defendants/ respondents 

never disputed the existence of the share of the plaintiff/ 

appellant in the suit land and they also, never disagreed to 

the partition of the suit land and that the defendants/ 

respondents only plea was that the partition should have to 

be done according to the dictum of the Sunny Muslim Law 

and not according to the whim of the plaintiffs/ appellant 

and on that aim the defendants adduced their evidence and 

that while passing the impugned judgment, learned trial 

court took notice of the fact that the suit was dismissed 

against the defendant No.8 Musstt. Jahanara Begum vide 

order dated 2.3.2017 as the plaintiffs failed to procure her 

attendance despite grant of several opportunities and that in 
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this context, it is submitted that the plaintiffs/ appellant 

never tried to serve notice upon respondent/ defendant No.8 

by substituted means and that learned trial court took notice 

of said fact that absence of Mustt. Jahanara Begum although 

she was made a party in the suit, and obviously decree had 

also, been prayed for against her and that while passing the 

view in the impugned judgment on the issue No.1, learned 

trial court discussed the fact that absence of one co-owner 

of the properties and cited the judgment of Hon'ble Supreme 

Court in the case of Kanchegowda vs. Siddegowada @ 

Mokgowada which stated that ' When all  the joint family 

properties are not made the subject matter of the suit, nor 

the co-sharers have been pleaded the suit for partial 

partition is not  maintainable. 

 

9. It is submitted that learned trial court further cited the 

decision of Hon'ble Supreme Court passed in Shasidhar & 

ors. vs. Ashiwini Uma Mathad & anr. reported in 2015 

AIR (Civil) 305 wherein it was held that 'In a suit for 

partition filed by co-sharer, joint-owner, it is necessary for 

the court  to examine amongst others, whether all 

properties are included in the suit  and all co-sharers, 

coperceners, co-owners or joint-owners, as the case may be, 

are made parties to the suit.  
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10. In A. Ramachandra Pillai vs. Valliammal (1987) 

100 Mad.L.W. 489, it was held by Hon'ble Madras High 

Court that ' A suit for partition is not maintainable in the 

absence of some of the co-sharers.  

 

11. In the light of all the above citations which 

unequivocally stressed upon presence of all the share-

holders in a suit for partition, learned trial court held that as 

because Mustt. Jahanara Begum who was admittedly a co-

sharer, was absent, no effective decree could be passed in 

the suit and as such, the instant suit was held not 

maintainable and that learned trial court did not delve deep 

in discussing other issues as all are related to the most 

important issue No.1 and held that the same also, did not 

attract any effective judgment owing to the absence of 

Mustt. Jahanara Begum, a co-sharer and dismissed the suit 

and that the appellant submitted inter-alias as regards to 

issue No.VI that learned trial court decided the suit only on 

technical ground thereby, the appellant admitted that 

learned trial court did not commit any error so far as the 

technical ground is concerned and as such, it is only the plea 

of the appellant that learned trial court did not consider the 

evidence of the plaintiffs while deciding the suit and that in 
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this context it is hereby submitted that the so called 

technical grounds show the futility of passing of a judgment 

in absence of one of the co-sharers and hence, decided the 

suit in negative against the plaintiffs and that in this context 

it is hereby submitted that the absence of said co-sharer 

Musst. Jahanara Begum, was not of her doing but she was 

absent for not being served with any notice of the partition 

suit and for this plaintiffs are summarily responsible and that 

the plaintiffs did not even try to serve the notice of suit to 

said Musst. Jahanara Begum by substituted means and  that 

this is more astonishing that in view of the fact that 

appellant could serve the notice of the appeal upon the said 

person while failing to do so during the trial of the original 

suit and this means that the plaintiffs were all along aware 

of the address of the said Musst. Jahanara Begum but they 

did not intend to serve the notice upon her for reasons best 

known to them and that it is submitted that when learned 

trial court reached the decision in the light of judgment cited 

above, it was imperative for the trial court to dismiss the suit 

as the same was progressing without presence of Musst. 

Jahanara Begum, admittedly a co-sharer as she was never 

notified about the suit and that under these circumstances 

there is no need to go through the evidence of plaintiffs and 

that so, it can safely be said that learned trial court was not 
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at all wrong in dismissing the suit and as such, the 

respondents prayed for dismissal of the appeal.   

 

 POINT TO BE DETERMINED IN THE APPEAL : 

 

12. Whether learned trial court committed gross error of 

law as well as in facts while deciding the suit of the 

appellant/ plaintiff? 

 

 DECISION AND REASONS THEREOF : 

 

13. For the convenience of discussion and to arrive at a 

finding on the basis of materials on record, the issues where 

parties raised dispute are taken up for decision.   

 

14. It appears from the arguments of the respondents that 

they challenged the appeal for its maintainability on the 

ground of limitation but not on the point of limitation period 

of the original suit. It appears from the record that the point 

of limitation for the appeal is already decided and thus, this 

point cannot be raised at this stage.  
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15. One of the main grounds for challenging the impugned 

judgment and decree is that trial of the suit of the appellant 

was proceeded without presence of the all co-sharer 

particularly; Mustt. Jahanara Begum. She was made a party 

to the suit but her presence could not be procured by the 

appellant. It is alleged that the appellant did not apply 

substituted means of service of notice to Musst. Jahanara 

Begum and as such, her presence could not be obtained to 

decide the case. But it cannot be said straightway that 

Mustt. Jahanara Begum was absent in the suit and she was 

not made a party as a co-sharer of the suit land. However, 

from the impugned judgment, it appears that learned trial 

court held that the instant suit is dismissed against the 

defendant No.8 Mustt. Jahanara Begum since the plaintiffs 

failed to procure her attendance in the court inspite of grant 

of several opportunities and subsequently, the said order of 

dismissal was not challenged by the plaintiffs. Accordingly, 

learned trial court held that the suit of the plaintiffs/ 

appellant is not maintainable due to absence of the 

defendant No.8 Mustt. Jahanara Begum as no effective 

decree can be passed.  

 

16. There is no dispute that the defendant/ respondent 

No.8 Mustt. Jahanara Begum is a co-sharer of the suit land 
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along with others including the plaintiffs/ appellant. The 

appellant could not bring on record all the joint-owners of 

the suit-land in the suit. It is also a fact that the suit is filed 

for partition of the suit land amongst the co-sharers. Relying 

on the view of Shasidhar case (supra) the plaintiffs/ 

appellant ought to ensure presence of all co-sharers, joint-

owners of the suit land for passing of an effective decree. 

But from the record, it cannot be said that the plaintiffs/ 

appellant could able to make party of all co-sharer, joint-

owners of the suit land for passing of an effective decree. 

On the other hand, the respondent No.8 Mustt. Jahanara 

Begum has shown willingness to contest the suit of the 

plaintiffs/ appellant if a chance is given to her. It is also, her 

contention that she was not aware of the filing of partition 

suit by the plaintiffs/ appellant. The appellant/ plaintiffs 

indeed made all the legal heirs of Late Abdul Kuddus a party 

to the suit including Mustt. Jahanara Begum. But due to 

failure of the plaintiffs/ appellant to take steps against her, 

the suit became defective for passing of an effective decree. 

However, such defect can be cured if the respondent No.8 

Mustt. Jahanara Begum remained present in the suit.  

 

17. Since the suit was filed against the co-sharers, joint-

owners and legal heirs of Late Abdul Kuddus for partition as 
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well as, declaration of right, title and interest of his 

properties to his legal heirs, it would be proper to allow the 

respondent No.8 Mustt. Jahanara Begum to appear before 

learned trial court and contest the suit to decide it afresh by 

learned trial court. Thus, it is a fit case to send the record 

back to learned trial court to decide the suit afresh in 

presence of all co-sharers, joint-owners of the suit properties 

of Late Abdul Kuddus including  Mustt. Jahanara Begum. In 

view of above, the interference of impugned judgment and 

decree passed by learned trial court is necessary.  

 

18. In the result, the appeal is allowed. The impugned 

judgment and decree so passed in Title Suit No.29/2011 is 

hereby, set aside. The case is remanded back to learned trial 

court for deciding afresh in presence of all legal heirs of Late 

Abdul Kuddus as well as, co-sharers, joint-owners of the suit 

properties. Hence, parties to the suit including  Mustt. 

Jahanara Begum shall appear before learned trial court and 

accordingly, learned trial court would pass appropriate order 

as per law to proceed with the suit for its fresh decision. 

Send back the record. Prepare a decree accordingly. No 

order as to cost. 
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19. Given under the hand and seal of this court on this the  

21st  day of January, 2022.  

Dictated & corrected by : 

 

 

           (C. Das) 
         District Judge     District Judge 

    Tinsukia                Tinsukia 

 

          

 


