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IN THE COURT OF THE SESSIONS JUDGE :: :: TINSUKIA 

District: Tinsukia 

 

Present: Shri C. Das,   

  Sessions Judge,  

  Tinsukia 

 

(The case was committed on 03.07.2019 by learned 

Additional Chief Judicial Magistrate, Tinsukia, in G.R. Case 

No.2322/2018) 

 

    Sessions Case No. 58 (T) of 2019 

    U/s.436 of I.P.C.  

 

 The State of Assam      ……………….Complainant   

- Versus -  

 Sri Umakanta Hazarika, 

 S/o  Late Narendra Hazarika, 

 R/o  Natun Rongagora Gaon, 

 P.S. & Dist.- Tinsukia, Assam   …..….... Accused 

  Appearance:  

 Sri A.K. Choubey, 

 Public Prosecutor        ............. For the State  

 Sri M. Kr. Singh,  

 Advocate                   .............  For the Accused 
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Date of Evidence:  07.11.2019, 06.12.2019,  

     05.03.2021 & 29.10.2021       

Date of Argument:  11.02.2022 

Date of Judgment:  25.02.2022  

 

    J   U   D   G   M   E   N   T 

 

1.   The facts of the prosecution case precisely, is that on 

20.10.2018, the complainant Smti Lakhi Borgohain had 

lodged an ejahar before Guijan police outpost, alleging 

inter alias that on 19.10.2018 at about 10 pm, some 

unknown miscreants had set on fire on her kutcha house, 

made of tokoupat (palm tree leaves), wherein one scooty 

was also kept and all were burnt to ashes. She further, 

alleged that she suspected the accused Umakanta Hazarika 

to be the culprit, since the said accused has been 

threatening her to kill prior to five months of the 

occurrence.  

 

2. Accordingly, the police on the above basis, registered 

the Tinsukia P.S. Case No.1392/2018, u/s. 436 IPC and 

started the investigation. During the period of 

investigation, the I.O. visited the place of occurrence, 
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prepared its sketch map, recorded statements of witnesses 

and arrested the accused.  

 

3.  On conclusion of investigation and on the basis of 

materials on record, the I.O filed the charge-sheet against 

the accused u/s. 436 I.P.C., showing him as absconder. 

Subsequently, on his appearance before the court, the 

relevant copy of the case was furnished to him immediately 

by learned Addl. C.J.M., Tinsukia u/s 207 CrPC. Since the 

offence was exclusively triable by the court of sessions, 

learned Addl. C.J.M., Tinsukia committed the case of the 

accused to this court for its trial. Accordingly, a separate 

Sessions case was registered and was taken up by this 

court for its trial. 

 

4. After hearing the parties and on perusing materials 

on record, the charge u/s. 436 IPC was framed against the 

accused. On being read over and explained of the said 

charge, the accused pleaded not guilty and claimed to 

stand in the trial.  

 

5. During the trial, the prosecution examined 6 (six) 

witnesses, including the I.O. of this case. The case of 

defence was total denial and false implication, as it appears 

from the statement of the accused, recorded u/s. 313 
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Cr.PC. The accused did not adduce any evidence in his 

defence. The arguments of the parties were heard at 

length.   

    POINT FOR DETERMINATION 

6.   The point for determination in this trial, is as:-  

(i) Whether the accused on 19.10.2018 at Natun 

Rongagora Gaon (Kalia Pani), committed mischief by fire 

intending to cause destruction of the building namely; a 

kutcha house at Natun Rongagora Gaon, which was 

ordinarily used as a place to keep one scooter?  

 

  DECISION AND REASONS THEREOF 

7.    I have carefully gone through the prosecution 

evidence and perused the relevant documents. For 

convenience, the evidence of the prosecution is reproduced 

herein again. 

 

8.  PW1 Smti Lakhi Borgohain, who is the complainant 

of this case, stated in her evidence that the occurrence 

took place on 19.10.2018 at about 10 to 11 pm, when she 

was sleeping inside the house with her two sons. One 

neighbour; Priyalata Borgohain informed them that her 

scooter bearing registration No.AS-23-P-7342 was burning 

inside tokowpat chali, behind their house and when she 
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went out to see it, she saw that the said chali was also 

burning along with the scooter along with electrical wires 

were also burnt. She further, stated that about six months 

prior to the occurrence, the accused had borrowed 

Rs.23,000/- from her, which she had to borrow from others 

to give the same to the accused. Thereafter, when she 

wanted her money back, the accused stopped taking up 

her phone calls and one day, when she met the accused on 

the road and asked him to repay the money, then the 

accused threatened her that he would burn her scooter, 

throw acid on her face and also, threatened to kill her. She 

stated that five months prior to the occurrence of this case, 

the accused had threatened her like as she stated before 

and Tutumoni Bora and Ritupan Borgohain had seen the 

accused threatening her. She stated that on the basis of 

the aforesaid incident, she had doubt that the accused 

might have caused the incident and accordingly, she had 

lodged the ejahar against the accused vide Ext.1 with her 

signature. The police visited her house and seized the 

burnt scooter and other burnt materials and the seizure  

was made in presence of many persons, including Priyalata 

Borgohain and Gohin Borgohain.  

 

9. PW1 was cross-examined by the defence side. During 

cross-examination, she stated that in the ejahar, she had 

not mentioned that the accused had threatened her to 
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throw acid on her face, burn her scooter etc. She also 

stated that on the basis of suspicion only, she had filed the 

case against the accused. She lastly, stated that when she 

first saw the fire, she raised alarm and 15/20 neighbours 

gathered there and they helped in extinguishing the fire. 

Thus, PW1 did not witness who set fire on her properties. 

But she proved her FIR to set the law in motion. 

 

10. The next witness was examined by the prosecution is 

PW2 Smti Priyo Lata Borgohain, who stated that the 

occurrence took place in the month of October last year, at 

about 12 midnight, when she along with her husband got 

up for attending nature’s call and saw that the veranda of 

the house made with tokou-pat of the complainant(PW1) 

was in burning condition and after seeing the said, she 

started shouting and on hearing her shouting, PW1 and her 

sons woke up and at the same time, some other 

neighbours also, gathered there and they tried to 

extinguish the fire by pouring water and sand etc. She 

stated that in the said incident, the scooty of PW1 was fully 

burnt. She also, stated that at about 11 am on the 

following day of the incident, the police came to the place 

of occurrence and seized the burnt scooty in her presence 

vide Ext.2. She proved the seizure accordingly.  
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11. During cross-examination, PW2 has stated that in the 

house of the complainant, there was electricity connection 

and also, on the day of occurrence, electric wires also, 

burnt in the said incident. She stated during cross-

examination that she cannot say how the incident took 

place. Thus, the evidence of PW2 pertains to the details of 

circumstances after the occurrence without implication of 

the accused.  

 

12. PW3 Sri Gohin Borgohain stated that he does not 

remember the date and month of the occurrence, but it 

took place at midnight. The distance between his house 

and that of the complainant(PW1) is about 35 to 40 

meters. He stated in his evidence that at about 12 

midnight, when he along with his wife(PW2) got up for 

attending nature’s call, he saw that the veranda of the 

house made with tokou-pat of the complainant was in 

burning condition and after seeing the said, his wife(PW2) 

started shouting and on hearing her shouting, the 

complainant and her sons woke up and at the same time, 

some other neighbours also, gathered there and they tried 

to extinguish the fire by pouring water and sand etc. PW3 

stated that in the said incident, the scooty of the 

complainant also, fully burnt and that at about 11 am, on 

the following day of the incident, the police came to the 
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place of occurrence and seized the burnt scooty in their 

presence vide Ext. 2 and Ext. 2(2) is his signature.  

 

13. During cross-examination, PW3 stated that in the 

house of the complainant, there was electricity connection 

and also, on the day of occurrence, electric connection 

wires also, burnt in the said incident and the chali was 

made of tokou-pat. He stated during cross that he cannot 

say how the incident took place. Apparently, the evidence 

of PW3 is similar to the version of PW2 and could not 

implicate the accused in the occurrence directly and in any 

manner. 

 

14. Smti Tutumoni Borah, who is examined as PW4, 

stated in her evidence that on 19.10.2018, she was staying 

in her mother’s house at Natun Gaon, Koliapani, 

Rongagora, Tinsukia and on that day at about 11/12 o’ 

clock at night, the complainant(PW1) woke her up and 

informed her about the fire that broke out on the veranda 

of her house and the scooter standing thereon was totally 

ablazed and accordingly, she immediately, rushed to the 

house of the complainant along with her family members 

and saw that the veranda made of tokou leaves(palm-tree 

leaves), where one scooter was parked, was totally burnt 

to ash. She stated that the said scooter was belonged to 

the complainant and she does not know as to who burnt 
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the house and the scooter. She stated that the police came 

and examined her.  

 

15. PW4 stated in the cross-examination that when she 

reached the spot, she found that the veranda of the house 

and scooter was totally burnt. She further stated that it is 

possible that the fire may be broken out due to short 

circuit. PW4 also, could not able to assist the prosecution in 

any manner but supports about the fire incident. 

 

16. The next witness was examined by the prosecution is 

Sri Rituparna Borgohain, as PW5, who stated in his 

evidence that the occurrence took place more than two 

years back and on the next day of the occurrence, the 

police called him to the house of the complainant(PW1) 

and asked him to bring the scooter of the complainant to 

the police station and there, he came to know that the 

scooter was burnt due to short circuit.  

 

17. The defence counsel declined to cross-examine this 

witness. Thus, the evidence of PW5 appears to be hearsay 

type without implication of the accused. 

 

18. The last witness was examined by the prosecution is 

the Investigating Officer Sri Mintu Baishya (PW6), who 
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stated about the details of investigation of the case. He 

stated that on 20.10.2018, while he was attached to Guijan 

police outpost as Second Officer, on that day, the 

complainant Lakhi Borgohain(PW1) had lodged an ejahar, 

alleging inter alias that on the last night, at about 10 pm, 

some unknown miscreants set fire to her dwelling house 

and that she suspected the accused Umakanta Hazarika 

committed such offence, since he gave threatening to her 

about five months back. The I.O. stated that after receipt 

of the ejahar, the I/c of the Outpost; Sri Lilakanta Chutia 

made a G.D. entry No.348, dated 20.10.2018 and 

forwarded the said ejahar to the Tinsukia police station for 

registration of a case. Ext. 3 is the extract copy of the said 

G.D. entry and Ext. 3(1) is the signature of I/c Lilakanta 

Chutia, which he knows and he was entrusted with the 

investigation of the case. Accordingly, he along with his 

staff went to the place of occurrence, which is the house of 

the complainant, situated at Natun Rongagora Koliapani 

Gaon. On inquiry, he found a chali house, which was totally  

burnt into ashes, made of palm leaves, along with burnt 

electricity wire, burnt wooden log and one burnt scooty. 

Thereafter, he drew the sketch map of the place of 

occurrence vide Ext.4 with his signature and seized the 

burnt articles vide M.R No. 382/2018 in presence of 

witnesses namely; Smti Priyalata Borgohain and Gohin 

Borgohain and also recorded the statements of Rituparna 

Borgohain and Tutumoni Borah at the spot. He stated that 
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at first, he recorded the statement of the complainant at 

the spot and thereafter, he went to the house of the 

accused, but he was not present in his house. Hence, 

information was given to his family members for 

appearance of the accused at the Outpost. Then, he 

returned to the Outpost. The I.O. further, stated that in the 

meantime, the O.C., Tinsukia P.S. registered the said FIR as 

Tinsukia P.S. case No.1392/2018 and entrusted him to 

complete the investigation formally. On the next day, he 

went to the house of the accused, but he was not present 

in the house. On 26.11.2018, he again went to the house 

of the accused and this time also, he did not find the 

accused in his house and on 30.11.2018, after consulting 

with the O.C. concern, the charge-sheet was filed by him, 

showing the accused as absconder, after completing the 

investigation vide Ext. 5 and Ext. 5(1) is his signature.  

 

19. During cross-examination, the I.O. stated that on 

20.10.2018 at about 6.35 am, he took over the charge of 

investigation of the case. The FIR was filed at about 6.31 

am on the same day and the G.D. entry was lodged at 

about 6.32 am. Ext.A is the FIR printed form. The I.O. 

stated that he has not mentioned about burning of palm-

leaves in Ext. 4, the sketch map. He stated that he saw 

electricity connection at the place of occurrence. He stated 

that on the basis of suspicion of the complainant, he filed 
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the charge-sheet against the accused and that he has not 

mentioned in the case diary, when the accused threatened 

the complainant and that he did not receive any case in 

respect of threatening, caused by the accused to the 

complainant and that he was a probationer officer at the 

time of investigation and had not yet sworn in the Police 

Department.  

 

20. He denied the suggestion that without becoming a 

Police officer, he filed the charge-sheet against the accused 

during his probation. The I.O. stated that if there is short 

circuit in the electricity line, fire may break out, but he had 

not investigated regarding setting of fire due to probable 

electric short circuit at the place of occurrence and that he 

had not investigated as to the profession of the accused 

and that he did not follow the procedure of absconding of 

the accused. He denied the suggestion that without any 

evidence, he filed the charge-sheet against the accused 

and that he did not conduct the investigation properly. 

 

21.  I have carefully gone through the evidence and 

perused all the materials. Learned Public Prosecutor fairly 

submitted that there is no direct evidence tendered by the 

prosecution witnesses but they projected a certain 

circumstances including absconding of the accused after 

the incident, which  had conclusively established the fact 
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that the culprit of the occurrence, was none other than the 

accused. Hence, he prayed for dealing the accused in 

accordance with law. 

 

22. Per contra, learned counsel for the accused 

vehemently, submitted that the circumstances so depicted 

by the prosecution witnesses particularly, by the 

complainant does not indicate that it was the accused 

definitely set fire on the house made of leaves of palm-

tree. Moreover, the complainant and other witnesses of the 

prosecution never affirmed that the house so burnt, was 

the dwelling house of the accused. Therefore, the offence 

u/s 436 IPC is not applicable against the accused and as 

such, the accused is entitled to be acquitted from the case.  

 

23. After hearing the above submissions of learned 

counsels for the parties, it would proper to go through the 

provisions u/s 436 IPC to arrive at a safe conclusion.  

 

24. In order to attract the provisions u/s 436 IPC, the 

ingredients required, are that Whoever commits mischief 

by fire or any explosive substance intending to cause, or 

knowing it to be likely that  he will thereby cause, the 

destruction of any building which is ordinarily used as a 
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place of worship or as a human dwelling or as a place for 

the custody of property..... 

 

25. So the above requirements mandate that there must 

be intention of the perpetrator of offence to cause 

destruction of property of others. There is also, certain 

specific properties included in the provisions which are 

place of worship or human dwelling house or place for 

custody of property.  

 

26. In the instant case, there is no mention of any 

specification of the nature of house so burnt by any of the 

prosecution witnesses including PW1 in the evidence 

except it was shown as chali made of palm-leaves. Such 

type of property does not normally have any wall or can be 

categorized as dwelling of human-being neither it is a 

worship place or for keeping property as required under 

the above provisions. The evidence of PW1 and others 

discloses that one scooty was kept in the burnt place with 

some electric wires. But such facts cannot meet the 

requirement of property as whole as per law.  

 

27. Apart from above, it appears that there is no eye 

witness of the occurrence. No witness could implicate the 

accused in the occurrence. The evidence of PW1 shows 
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that she suspected that the accused might have committed 

the offence of setting fire upon her chali. The evidence of 

PW2, 3 and 4 saw only burning of the chali of PW1. They 

could not say who set fire on the said chali of PW1. The 

evidence of PW5 discloses that he only brought the burnt 

scooty of PW1 to the police station. I.O. of the case no 

doubt seized the burnt scooty of PW1 but that does not 

mean that it was burnt by the accused. Therefore, on 

evolution of the evidence on record, it appears that none of 

above prosecution witnesses could implicate the accused 

for setting fire on the chali of PW1. Hence, it casts doubt 

over the story of the prosecution.  

 

28. Further, it appears from the evidence of PW1 that she 

implicated the accused for causing fire upon her such 

property due to previous animosity with her.  It shows from 

her evidence that the accused had borrowed Rs.23,000/- 

from her and had started to show no inclination to repay 

her money which was borrowed from her and when she 

demanded the return of her money, the accused stopped 

talking to her and one day, when she met the accused and 

she asked to return her money, the accused rather, 

threatened her with to set fire on her scooty and throw 

acid on her face and also, to kill her. It was happened six 

months prior to the occurrence. But, PW1 never narrated 

such story in her FIR neither, she reported to the police. 
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Her such version is not corroborated by other prosecution 

witnesses including I.O. It appears that on the basis of 

such threatening of the accused to PW1 prior to the 

occurrence of fire, she suspected that it would be the 

accused who set fire on her chali on the fateful night. But 

the circumstances so projected by PW1 apparently, under 

strong doubt against the accused. She never saw the 

accused set fire on her chali neither other witnesses.  

 

29. It is settled law that if there is any circumstance, 

projected by the prosecution against the accused, it must 

be full proof where there is no room of showing innocence 

of the accused. All the flex of situations of the 

circumstances must pointed out towards guilt of the 

accused. But in the instant case, there is no direct evidence 

comes from any prosecution witnesses including PW1/ 

complainant as required u/s 60 of Evidence Act to 

establish the guilt of the accused for setting fire on the 

chali of PW1/ complainant. Her evidence itself shows that 

she has only suspicion against the accused for his 

threatening prior to the incident in connection with money 

transaction. Thus, the evidence of the prosecution is 

showered with doubt.  

 

30. After considering entire aspects of the prosecution 

case, it appears that the prosecution witnesses could not 
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implicate the accused in the occurrence by tendering 

reliable and convincing evidence against the accused. 

Hence, the accused cannot be implicated in the offence of 

setting fire in the palm tree leaves shed of the 

complainant/PW1.  

 

31. Under the above facts and circumstances of the case, 

it is found that the prosecution has failed to prove its case 

against the accused beyond all reasonable doubt. 

Accordingly, the accused is held not guilty u/s 436 IPC. 

The accused is therefore, acquitted and set at liberty. His 

bail-bond shall however, remain in force u/s 437A CrPC 

for another six months from date of order.  

 

32. The seized bike shall be returned to its owner as 

claimed while other burnt articles shall be destroyed in due 

course of time. Forward a free copy of judgment to the 

District Magistrate, Tinsukia u/s 365 CrPC. It is 

recommended by this court for payment of compensation 

to the victim of the occurrence u/s 357 CrPC r/w under  

Assam Victims Compensation Scheme by the DLSA, 

Tinsukia after due inquiry.  
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33. Given under the hand and seal of this Court on this 

the  25th day of February, 2022. 

Dictated and corrected by me: 

 

 

             (C. Das) 
        Sessions Judge      Sessions Judge 
            Tinsukia                   Tinsukia 
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      A   P   P   E   N   D   I   X 

PROSECUTION WITNESSES 

PW1 -  Smti Lakhi Borgohain... Complainant  

PW2 - Smti Priyo Lata Borgohain  

PW3 - Sri Gohin Borgohain 

PW4 - Smti Tutumoni Borah 

PW5 - Sri Rituparna Borgohain 

PW6 - Sri Mintu Baishya .............I.O. 

PROSECUTION EXHIBITS 

      Ext.1 - Ejahar  

      Ext.2 - Seizure list  

 Ext.3 - Extract copy of G.D. entry No.348 

 Ext.4 - Sketch map 

 Ext.5 - Charge-sheet   

 DEFENCE WITNESS 

None   

 

                Sessions Judge        
                    Tinsukia 


