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SR CR case no. 191/15 

Union of India vs. Sri Kalia Bora and 4 (four) others 

IN THE COURT OF SPECIAL RAILWAY MAGISTRATE 

TINSUKIA, ASSAM 

 

Present:  Ms Pranjita Konwar, AJS 

Date of Judgment:  11-02-22 

 

SR CR Case No. 191/15 

RPF/POST/MXN Case No. 2(3)/14 

Under section 3 (a)/4 of the 

Railway Property (Unlawful Possession) Act, 1966  

COMPLAINANT: Union of India. 

REPRESENTED BY:  Sri Y. K. Misra, Public Prosecutor. 

 

ACCUSED PERSONS: 

1. Sri Kalia Bora  

Son of Sri Goda Borah 

Near Mohkhuti Railway Station  

P. S. Demow 

District Sivasagar 

Assam----- Accused Person No. 1 

 

2. Sri Bhaskar Gogoi  

Son of Sri Madan Gogoi 

Village Borbam 

Mear Mohkhuti Railway Station 

P. S. Demow 

District Sivasagar 

Assam----- Accused Person No. 2 
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3. Sri Tantu Borah 

Son of Sri Dipen Borah 

Village Tetunbari Borbam  

P. S. Moran 

District Dibrugarh 

Assam----- Accused Person No. 3 

 

4. Sri Moni Gogoi 

Son of Sri Domboro Gogoi 

Borbam  

P. S. Demow 

District Sivasagar 

Assam----- Accused Person No. 4 

 

5. Sri Jotin @Bubu Boruah  

Son of Sri Suren Baruah 

Village Deodhai Pahuchungi Gaon  

P. S. Simaluguri 

District Sivasagar 

Assam----- Accused Person No. 5 

 

REPRESENTED BY:   Smti D. Gogoi, Sri K. Borpujari and  

Smti N. Dutta, Advocates. 

 

Date of Offence:  06-03-14 

Date of FIR:  07-03-14 

Date of Prosecution Report:  23-05-15 

Date of Framing of Charge:  19-09-19 and 08-02-22 

Date of Commencement of Evidence:  29-05-16 

Date on which Judgment is reserved:   02-02-22 and    

09-02-22 
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Date of Judgment:  11-02-22 

Date of the Sentencing Order:  11-02-22 

 

JUDGMENT 

1. Vehicle no. AS 06 B 9631 loaded with rail pieces of 

different sizes was intercepted on receiving information that 

some rails were being carried from Khorahat and Mohkhuti 

section. The driver of the vehicle Sri Kiran Baruah stated that 

he had taken the materials from the house of Sri Hiren 

Phukan and also that Sri Hiren Phukan and Sri Umesh Phukan, 

who were the owners of the materials, were following his 

vehicle. However Sri Hiren Phukan and Sri Umesh Phukan did 

not turn up and when the driver did not have any authority 

regarding the rails, the loaded vehicle was taken to RPF 

outpost Simaluguri for enquiry. Later on, on getting complaint 

from SSE/P-way/SLGR(W) regarding missing of two numbers 

of 90 R rails (SH) from KM no. 35/4-5 between Khorahat and 

Mohkhuti and on checking 65 number of cut piece of 90 R 

rails i.e. 53.17 RM rails were found of which the driver failed 

to produce any authority, the driver was taken into custody 

and the recovered material were seized. 

2. A complaint dated 07-03-14 by Sri N. N. Gogoi, 

ASI/RPF/OP/SLGR to that effect was received along with 

arrested accused person and seized items and registered as 

RPF/POST/MXN case no. 2 (3)/14 under section 3 (a) of the 

Railway Property (Unlawful Possession) Act, 1966 (herein 
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after referred to as RP (UP) Act) and the case was taken up 

for enquiry. 

3.  The enquiry on being concluded resulted in the Enquiry 

Officer (herein after referred to as EO) concerned to submit 

the prosecution report against the accused persons Sri Kiran 

Baruah, Sri Umesh Phukan, Sri Hiren Phukan, Sri Bubul @ 

Bulbul Dihingia, Sri Abhijit @ Tilo Mohan, Sri Rajib Chiring, Sri 

Pitku Gogoi @ Pulak Gogoi, Sri Lobo Mohan, Sri Tirtha @ 

Dangar Moina Saikia Sri Kalia Bora, Sri Bhaskar Gogoi, Sri 

Tantu Borah, Sri Moni Gogoi and Jotin @Bubu Boruah under 

section 3 (a) RP (UP) Act. 

 

Trial 

4. In due course cognizance was taken of the alleged 

offence and the case against the accused persons Sri Kiran 

Baruah, Sri Umesh Phukan, Sri Hiren Phukan, Sri Bubul @ 

Bulbul Dihingia, Sri Abhijit @ Tilo Mohan, Sri Rajib Chiring, Sri 

Pitku Gogoi @ Pulak Gogoi, Sri Lobo Mohan and Sri Tirtha @ 

Dangar Moina Saikia got disposed of on their plea of guilt 

being accepted by this Court. When the accused persons Sri 

Kalia Bora, Sri Bhaskar Gogoi, Sri Tantu Borah, Sri Moni Gogoi 

and Jotin @Bubu Boruah appeared before the Court, the 

prosecution side in order to bring home the charge against 

the accused persons, adduced evidence before charge of 13 

(thirteen) witnesses. Formal charge in writing was framed 

against the accused persons under section 3 (a) RP (UP) Act 

and the particulars of offence under aforesaid section of law 

on being explained to the accused persons, the accused 
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persons pleaded not guilty and claimed to be tried. Evidence 

after charge of 01 (one) more witness was adduced for the 

prosecution side. The prosecution witnesses were recalled 

and cross examined by the defence side. After closure of 

prosecution evidence, the statement of the accused persons 

under section 313 CrPC was recorded by putting to the 

accused persons the incriminating materials found against the 

accused persons during prosecution evidence. The defence 

plea of the accused persons was total denial and the accused 

persons also declined to adduce any evidence in their 

defence. Afterwards upon perusal of the case record, when 

there appeared grounds for presuming that the accused 

persons have committed an offence punishable under section 

4 RP (UP) Act, formal charge in writing was framed against 

the accused persons under section 4 RP (UP) Act and the 

particulars of offence under aforesaid section of law on being 

explained to the accused persons, the accused persons 

pleaded not guilty and claimed to be tried. Neither side 

wished for further examination of any of the witnesses. 

5. I have heard argument of the learned counsels of both 

the sides. It is the assertion of the prosecution side that the 

case of the prosecution has been proved beyond all 

reasonable doubts. It was argued on behalf of the defence 

side that the confessional statement of the accused persons 

bears the signature of the witness only on the last page and 

hence same is not acceptable; also voluntariness of the 

accused persons at the time of recording of their statements 
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is doubtful; the theft memo was after the recovery of the 

railway material after due deliberation. 

 

POINTS FOR DETERMINATION  

6. Whether the accused persons Sri Kalia Bora, Sri Bhaskar 

Gogoi, Sri Tantu Borah, Sri Moni Gogoi and Jotin @Bubu 

Boruah, on or about the 6th day of March, 2014 at Sivasagar 

committed theft of railway property and thereby committed 

an offence punishable under section 3(a) RP (UP) Act? 

7. Whether the accused persons Sri Kalia Bora, Sri Bhaskar 

Gogoi, Sri Tantu Borah, Sri Moni Gogoi and Jotin @Bubu 

Boruah, on or about the same time and place abetted in the 

commission of theft of railway property and thereby 

committed an offence punishable under section 4 RP (UP) 

Act? 

 

DISCUSSION, DECISION AND REASONS THEREOF 

8. In the light of definition of the law let me now 

appreciate the evidence to see whether the accused persons 

committed the offence punishable under sections 3(a)/4 RP 

(UP) Act. All the PWs have also been cross examined by the 

defence side and the PWs also denied the suggestions put to 

them by the defence side. 

9. PW 1 deposed that the EO had recorded confessional 

statement of accused Sri Kiran Baruah in his presence and in 

presence of one independent witness wherein accused Sri 

Kiran Baruah stated that he is the owner cum driver of one 

vehicle bearing registration no. AS 06 B 9631, he occasionally 
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carries materials from the scrap dump of accused Sri Umesh 

Phukan and on 05-03-14 accused persons Sri Umesh Phukan 

and Sri Hiren Phukan sought his vehicle on rent basis for 

carrying railway auction material from Khorahat and 

Mohkhuti; on 06-03-14 accused person Sri Hiren Phukan had 

asked accused Sri Kiran Baruah to transport the said vehicle 

loaded with materials from the old house of Sri Hiren Phukan 

and that Sri Umesh Phukan will accompany the vehicle. Sri 

Kiran Baruah saw that the vehicle was loaded with some 

railway cut piece covered by tarpaulin and took the vehicle 

towards Demow. The vehicle was being led by Sri Hiren 

Phukan on a motorcycle and on reaching a place called 

Krishnabari Sri Hiren Phukan asked Sri Kiran Baruah to stop 

the vehicle as police checking was going on and told Sri Kiran 

Baruah to take the vehicle back to his home. While the said 

vehicle was taken back it was intercepted by RPF/SLGR and 

Sri Kiran Baruah failed to produce any lawful documents and 

stated that Sri Umesh Phukan and Sri Hiren Phukan had asked 

him to take the said vehicle loaded with railway material along 

with Sri Kiran Baruah was brought to the RPF/POST/SLGR 

where 65 number of cut piece rail of 90 R were recovered 

from the vehicle and Sri Kiran Baruah was taken into custody. 

On 14-04-14 IPF SK Payeng arranged for identification parade 

for identification of Sri Hiren Phukan, Sri Umesh Phukan, Sri 

Jotin Baruah and Sri Bulbul Dihingia in his presence and 

accused Sri Hiren Phukan, Sri Umesh Phukan, Sri Jotin Baruah 

and Sri Bulbul Dihingia were identified by Sri Kiran Baruah. 

Sri Kiran Baruah also stated that one person named Jotin 
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Baruah, an employee of N. F. Railway, used to visit the house 

of Sri Hiren Phukan and that he had met him occasionally. 

PW 2 deposed that on 07-03-14 he had received information 

from PW 1 about seizure and recovery of railway materials 

and on enquiry he came to know from the on duty key-man 

(PW 6) that 90 R rail were missing from KM no. 35/4-5 

between Khorahat and Mohkhuti railway station and 

accordingly he had lodged an FIR in this regard to IPF/MXN 

and on the same date he attended the Malkhana/RPF/SLGR 

and saw one vehicle loaded with 90 R rail pieces and on 

unloading he found 65 number of cut rail pieces totalling to 

53.17 RM. He had put his signature on the seizure list as 

witness. Afterwards on 14-03-14 on examining the seized 

materials he found that out of the 65 number of cut rail pieces 

30 number of cut pieces rail bore the mark of Indian Railway 

and the materials were those which were stolen and for which 

he had lodged FIR. PW 3 deposed that the statement of 

accused Bubul @ Bulbul Dihingia was recorded in his 

presence and in the presence of an independent witness 

wherein the accused had stated that he was involved in the 

theft of railway material in between Mohkhuti and khorahat 

and that his accomplice Jotin Baruah @ Bubu, Abhijit Mohan, 

Umesh Phukan, Hiren Phukan and Kaliya Bora and that 

Bhaskar Gogoi, Moni Gogoi, Tilu, Kiran Baruah and some 

others were with him at the time of commission of the theft. 

PW3 further deposed that accused Bubul @ Bulbul Dihingia 

had identified Jotin Baruah, who is a railway employee and 

an independent witness was present during the parade. PW 
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4 deposed that on 06-03-14 information was received that 

some culprits has stolen railway material from Khorahat and 

Mohkhuti station and he along with staff arrived at 

Krishnabari, Demow where he found one vehicle carrying 

large number of railway line cut pieces and the vehicle was 

detained. The driver of the vehicle Sri Kiran Baruah was taken 

into custody and Kiran Baruah stated that Hiren Phukan and 

Umesh Phukan are the owner of the railway materials and 

that he had loaded the materials from the house of Hiren 

Phukan. PW 4 prepared an inventory and seized the 

recovered materials and he lodged a complaint in this regard. 

PW 5 deposed that on 06-03-14 he had accompanied PW 4 

to the place of occurrence when PW 4 got to know that a 

theft had been committed in between Mohkhuti and 

Khorahat. They had caught a Mahindra Max bearing 

registration no. AS 06 B 9631 and the vehicle was loaded with 

rail line rods. PW 6 deposed that while checking at KM no. 

35/4-5 he found 90 R rails were missing and he had informed 

SSE/P-way about it. PW 8 deposed that he was entrusted with 

the work of changing 90R rails and that he had changed it 

and placed 60KG rails. The 90R rail were thereafter handed 

over to SSE/P-way/SLGR. PW 9 deposed that the confessional 

statement of one person name some Baruah was recorded in 

his presence and the accused person had stated that he had 

some railway goods in his vehicle and was arrested by RPF. 

PW 10 deposed that he had seen IPF/MXN record the 

statement of accused person Abhijit Keot, Bhaskar Gogoi and 

Raju Chiring who stated before him that they had jointly 
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stolen railway goods. PW 11 deposed that the statement of 

accused persons Hiren Phukan and Umesh Phukan were 

recorded in his presence and the accused persons stated that 

they had stolen railway goods. PW 12 deposed that he was 

present when the statement of accused Jotin Baruah was 

recoded. PW 13 deposed that statement of accused person 

Bulbul Dihingia was recorded in his presence. PW 14 deposed 

who is the EO deposed that in course of his enquiry he had 

conducted the raid and search operation and arrested one 

accused Abhijit @ Tilu Mohan and had recorded the 

statement of accused person, he had recoded the statements 

of PWs, he had recoded the statements of accused persons 

Bhaskar Gogoi, Rajib Chiring and Pitku Gogoi and he had 

submitted prosecution report against the accused persons 

Kiran Baruah, Umesh Phukan, Hiren Phukan, Jyoti @ Bubu 

Baruah, Bubu @ Bulbul Dihingia, Abhijit @ Tilu Mohan, Rajib 

Chiring, Kaliya Borah, Bhaskar Gogoi, Moni Gogoi, Pitku 

Gogoi, Lobo Mohan, Tirtha @ Dangor Maina Saikia and Tontu 

Borah under section 3(a) RP (UP) Act. 

10. From the evidence of the prosecution witnesses, it is 

seen that railway material was recovered from the possession 

of co-accused person Sri Kiran Baruah and he has also 

pleaded guilty to the allegation brought against him; it is also 

evident from perusal of the Expert Certificate exhibited on 

behalf of the prosecution side that the seized material are 90 

R rails exclusively used in the railway track and not found in 

open market. The material were serviceable in nature and 

same as those in respect of which the complaint was filed.  
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From perusal of documents exhibited by the prosecution side, 

particularly the statements of accused persons Sri Umesh 

Phukan, Sri Hiren Phukan and Sri Bubul @ Bulbul Dihingia it 

is seen that accused persons no. 1, 2, 3, 4 and 5 had played 

active role in the incident of theft of recovered material by 

assisting in cutting and carrying the said material. The 

statement of an accused person is admissible as evidence as 

such statement made under section 9 of the RP (UP) Act is a 

judicial proceeding and the same has been also corroborated 

by evidence of witnesses PW 3 and PW 11. Corroboration is 

also found in the evidence of PW 12 and PW 13 but it is the 

argument of the defence side that voluntariness of the 

accused persons during the recording of their statements 

cannot be construed. The defence side has also submitted 

that the signature of the witnesses have been taken only on 

the last page of the statement of the accused persons; 

however it is seen that the statement of the accused persons 

have been endorsed by the accused person concerned on 

each and every page and so it cannot be said to be of any 

material consequence that the signature of the witness who 

had remained present was taken on the last page of the 

statement only. Now the PWs who had remained present as 

witness during the recording of the statements of the accused 

persons have deposed about the statements being recorded 

in their presence but during cross examination the PWs 

cannot be said to have been thoroughly discredited as it is 

seen that the PWs have been subjected to cross examination 

after a passage of time of around 7 years. In the instant case, 
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the defence side has not been able to show that the witnesses 

who were present at the time of recording of statements of 

accused persons Sri Hiren Phukan, Sri Umesh Phukan and Sri 

Bulbul Dihingia, have any direct interest to see that the 

accused persons gets convicted and so there arises no 

reasonable ground to doubt the voluntariness of the 

statement of the said co-accused persons. Many a times local 

people are usually not interested to be witness in a criminal 

proceeding perhaps because they wish to avoid the 

harassment of having to appear in police station or Court as 

the case may be. In Aher Raja Khima vs. State of Saurastra 

:: AIR 1956 SC 217, it has been observed by the Honourable 

Supreme Court of India that the presumption that a person 

acts honestly applies as much in favour of a police officer as 

any other person and it is not a judicial approach to distrust 

and suspect him without good grounds therefor. And hence 

there is nothing on record that shakes the credibility of PW 3 

for the reason that he is an officer of RPF; also the credibility 

of PW 11 has remained unshaken as nothing could be brought 

out during his cross examination that would question the 

voluntariness of the accused person while making his 

statement. PW 11 has simply failed to recall certain details 

which is reasonably due to shortcomings of the limited human 

memory which tends to fail with passage of time. It has been 

raised by the defence side as an argument that the recovered 

material were not seized at the spot and that complaint was 

filed after much deliberation. Now in this regard clarification 

is found in the cross examination of PW 4 that theft memo 
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was received and seizure list was made after discussion with 

SSE as to whether the recovered material were railway 

material or not and as there were no workers at the spot for 

verification of the same. The same has also been mentioned 

in the complaint (Exhibit 14). Moreover it was not established 

on behalf of accused person Sri Kiran Baruah and 

consequently accused persons Sri Umesh Phukan and Sri 

Hiren Phukan that the railway material in question have come 

into their possession by lawful means and so the accused 

persons Sri Kalia Bora, Sri Bhaskar Gogoi, Sri Tantu Borah, Sri 

Moni Gogoi and Jotin @ Bubu Boruah by assisting in the 

moving of the railway material have committed an offence 

under the Act by abetting in the offence of theft of railway 

property. 

The defence side has brought in many suggestions but 

the evidence of the PWs has remained consistent throughout. 

Mere suggestions, without any substantive evidence to the 

contrary, have no evidentiary value and the defence side has 

not been able to shake credibility of PWs.  

 

DECISION 

11. The points for determination is decided in affirmative in 

part and against the accused persons. 

 

ORDER 

12. Upon full and complete appraisal of the evidence on the 

record and in view of the discussion above, I have no 
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hesitation to hold that the evidence adduced by the 

prosecution abundantly proves beyond all reasonable doubt 

that the accused persons Sri Kalia Bora, Sri Bhaskar Gogoi, 

Sri Tantu Borah, Sri Moni Gogoi and Jotin @ Bubu Boruah are 

found guilty for the offence under section 4 RP (UP) 

Act and they are convicted under section 4 RP (UP) 

Act. 

13. As the accused persons are found guilty for committing 

offence under section 4 RP (UP) Act, I have considered as to 

whether the benefit of Probation of Offenders Act 1958 can 

be extended to the accused persons. Considering the facts 

and circumstances of the case and also considering the 

nature of the offence, I do not deem it to be a befitting case 

to extend the benefit of the provisions of the Probation of 

Offenders Act, 1958 to the accused persons.  

14. Heard the convicts on the point of sentence and I have 

considered the submission of both sides. All the convicts 

stated that they are the only earning member of their 

respective families and prayed for leniency.  

Learned counsel for the defence side submitted that it 

is the first offence by the convicts and same may be 

considered while sentencing the convict to a lenient 

punishment while the learned Public Prosecutor prayed for 

stringent punishment considering the nature of the offence. 

15. The convicts Sri Kalia Bora, Sri Bhaskar Gogoi, Sri Tantu 

Borah, Sri Moni Gogoi and Jotin @ Bubu Boruah are 

sentenced to pay a fines of Rs. 2000.00 (Rupees Two 

Thousand only) each and in default of which the 
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convicts shall undergo simple imprisonment for a 

period of 30 (Thirty) days. In my view this sentence will 

be sufficient to meet the ends of justice.  

16. Let a copy of judgement be furnished to the convicts 

free of cost forthwith.  

17. Materials seized during enquiry to be disposed of in due 

course of law and time.  

18. Judgment is pronounced in open court by reading out 

the operative part of same.  

19. Case is disposed on contest. 

Given under my hand and seal of this court on the 11th 

day of February, 2022. 

 

 

 

(PRANJITA KONWAR) 

Special Railway Magistrate  

Tinsukia 
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APPENDIX 

Prosecution Witnesses: 

PW 1: Sri Siba Kanta Gogoi 

PW 2: Sri Bedanta Bikash Bora 

PW 3: Sri Jayram 

PW 4: Sri Narendra Nath Gogoi 

PW 5: Sri Jintu Hazarika 

PW 6: Sri Mirazul Ali 

PW 7: Sri Champak Chetia 

PW 8: Sheikh Alijan Ali 

PW 9: Sri Sanjay Dey 

PW 10: Sri Babun Sun Das 

PW 11: Sri Kartick Banik 

PW 12: Sri Girin Likchon 

PW 13: Sri Mona Ghosh 

PW 14: Sri T. Shanti Kr. Singha 

Prosecution Exhibits: 

Exhibit 1: Statement of accused person Sri Kiran Baruah 

Exhibit 2: Identification report 

Exhibit 3: Inventory 

Exhibit 4: Seizure list 

Exhibit 5: FIR 

Exhibit 6: Expert Certificate 

Exhibit 7: Certificate issued by PW 2 

Exhibit 8: Seizure cum zimmanama 

Exhibit 9: Survey report 

Exhibit 10: Card Label 
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Exhibit 11: Statement of accused person Sri Bubul @ Bulbul 

Dihingia 

Exhibit 12: Identification parade report  

Exhibit 13: Proceeding 

Exhibit 14: Complaint 

Exhibit 15:  Agreement between PW 8 and Divisional Railway 

Manager, Tinsukia 

Exhibit 16: Statement of PW 7 

Exhibit 17: Statement of accused person Sri Hiren Phukan 

Exhibit 18: Statement of accused person Sri Bhaskar Gogoi 

Exhibit 18 A: Statement of PW 9 

Exhibit 19: Confessional Statement of accused person Sri 

Rajib Chiring 

Exhibit 20: Confessional Statement of accused person Sri 

Pitku Gogoi 

Exhibit 21: Statement of PW 10 

Exhibit 22: Confessional statement of accused person Sri 

Umesh Phukan 

Exhibit 23: Statement of accused person Sri Jatin Baruah  

Exhibit 23 A: Statement of PW 11 

Exhibit 24: Statement of PW 12 

Exhibit 25: Statement of PW 13 

Exhibit 26: Statement of accused person Sri Abhijit Mohan 

Exhibit 27: Statement of Sri Mirajul Ali 

Exhibit 28: Statement of Sri S.K. Alijan Ali 

Exhibit 29: Statement of accused person Sri Jibon Phukan 

Exhibit 30: Sketch Map 

Exhibit 31: Statement of SSE/P-way/SLGR B.B. Bora 



 
18 

SR CR case no. 191/15 

Union of India vs. Sri Kalia Bora and 4 (four) others 

Exhibit 32: Statement of HC/RPF/SLGR Jintu Hazarika 

Exhibit 33: Statement of N.N. Gogoi 

Exhibit 34: Statement of Jayram (SI/RPF) 

Exhibit 35: Statement of Sri Siba Kanta Gogoi 

Exhibit 36: Statement of Sri Bhogeswar Khanikar 

Exhibit 37: Prosecution report 

Defence Witnesses:  

None 

Defence Exhibits: 

None 

Court Witnesses: 

None 

Court Exhibits: 

None 

Material Exhibits: 

Material Exhibit I: 90 R rail cut pieces – 65 numbers 

 

 

 

 

 

(PRANJITA KONWAR) 

Special Railway Magistrate  

Tinsukia 

 

 


