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Assam Schedule VII: Form No. 132

HrGH COURT FORM NO. (l) 2

HEADING OF JUDGMENT IN ORIGINAL SUTT/CASE

District: TINSUKIA

rN THE COURT OF MUNSTFF NO.l, TTNSUKTA

Present- Shr Dh ren Pegu,

B.P.Sc. (Hons.) LL.B. (Hons.), AJS

Munsiff No.1, T nsuk a.

Wednesday, the 23'd of March,2022
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Puruottar Construction Pvt. Ltd.,

A company incorporated under the

Indian Companies Act, 1956.

Registered office situated at:

Bordoloi Avenue, Dibrugarh town,

P.O. lalan nagar,

P.S. & Dt. Dibrugarh,

Assa m.

Being represented by:

Sri Nandan Gogoi,

Son of Sri Lalit Chandra Gogoi,

R/O- Jyoti Nagar,

P.O. lalan nagar,

P.S. & Dt. Dibrugarh,
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Dhiren Pegu, AJS
Munsiff No,1, Tinsukia

T.s. No.74,/2o2o(N)
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Assam.

Plaintiff

-Versus-

1. Smt. Sarda Barhoi,

Wife of Late Deonath Barhoi.

2. Sri Narayan Barhoi,

Son of Late Deonath Barhoi.

Both are R/O- Bahbari gaon,

Hijuguri, P.O. Hijuguri, Dt. Tinsukia

Assam.

Defendants
3. Sri Santosh Barhoi

Son of Late Nirmal Barhoi.

4. Smt. Falguni Barhoi

Wife of Late KuldeeP Barhoi.

5. Smt. Asha Barhoi

Daughter of Late KuldeeP Barhoi,

Both are R/O- Bahbari gaon, Hijuguri,

P.O. Hijuguri, Dt. Tinsukia

Assa m.

Pro-forma Defendants

This suit coming on for final hearing on LU0L|202 and

luo3l2o22 in the presence of the following learned d'tr
n}
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Advocates:
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For the plaintiff: Mr. Bikash Agarwal

For the defendant nos.1, 2 & Pro-forma defendant no.5 :

Mr. P. Bhowal

For the Pro-forma defendant no.3 : Mr. Saurabh Nag

And having stood for consideration to this day, the Court

delivered the following judgment:-

JUDGMENT

The plaintiff has filed this suit for declaration, perpetual

injunction and other reliefs.

..U

L FF'S CASE IN BRIEF

2. The case of the plaintiff is that the plaintiff, which is a

private limited company incorporated under the Indian

Companies Ad, 1956, having its registered office at

Bordoloi Avenue, Dirbugarh town, lalan Nagar, Assam and

possessing CIN no. U45202AS2006PTC008177, in its Board

of Directors meeting held on t}l04l20t}, appointed Sri

Nandan Gogoi, son of Sri Lalit Chandra Gogoi, resident of

lalan nagar, Dibrugarh, to fite the instant suit and further

authorized and empowered him to represent the plaintiff

company in the instant suit and take all necessary steps as

necessary for the plaintift company.

3.The plaintiff company came into possession of a plot of

land measuring 5 Bighas 2 Kathas 1.5 Lessas covered

under part of Dag no. 176 of Periodic patta no. LLl,

*
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situated at Bahbari gaon, under Bogdung mouza, in the

district of Tinsukia, Assam (suit land in short and

hereinafter) and became the owner thereof by virtue of

purchase from one Sri Nirmal Barhoi (since deceased) vide

a registered sale deed bearing no. L259 of 2008 dated

3010612008 registered before the Sr. Sub-Registrar,

Tinsukia. The suit land was handed over to the plaintiff on

the same day and since then the plaintiff company has

been in the lawful occupation of the suit land. The plaintiff

company has also duly mutated the name of the company

in the revenue record and paying the land revenue to the

overnment since then.

plaintiff company also possesses some landed

properties adjacent to the suit land and in March, 2018, in

order to develop those landed properties along with the

suit land, the plaintiff company, after its meeting of the

Board of Directors, entrusted Sri Nandan Gogoi with the

responsibility of developing those propefties. Sri Nandan

Gogoi accordingly started developing the suit land's

adjacent land with land filling, constructing drains etc. on

and from 2510312018. However, on 0410412018, when the

development work was under progress, one Sri Montu

Barhoi along with the defendant nos. 1 and 2, illegally and

in an unauthorized manner, entered the suit land and

restrained the workers from making any further

development. Sri Nandan Gogoi, who was present at that

relevant point of time, immediately made an enquiry and

.1
t
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the defendant nos. 1 & 2 revealed to Sri Nandan Gogoi

that a Title suit bearing no. l4l20t1 was pending before

the court of Learned Civil Judge, Tinsukia in respect of the

suit land and in between them and the pro-forma

defendants, who are the legal heirs of Nirma! Barhoi and

Kuldeep Barhoi (since deceased), in respect of their right of

inheritance from their predecessor-in-interest Late

Raghunath @ Raghu Barhoi. The defendant nos. 1 & 2

thus prevented and threatened Sri Nandan Gogoi of dire

consequences if he continues to work on the land

thereafter, unless and unti! their disputes with the pro-

z
o, forma defendants are settled.

5.The plaintiff company stopped their work for the moment

and applied for certified copies of the plaint, written

statement and Judgment and decree of the Title suit

1412011 and upon perusal of the same, it revealed from

the facts as pleaded by the pro-forma defendant nos. 4 & 5

that the suit land has been sold by Sri Nirmal Barhoi; who

is the father of the pro-forma defendant no. 3, to the

plaintiff company and further that the physical possession

also has been handed over to the plaintiff company. The

present defendants who were impleaded as defendant no.

1 & 2 in Title suit 1412011, in their joint written statement

filed, admitted the fact that the suit land has been sold by

the Sri Nirmal Barhoi to the plaintiff company and that they

never disputed the right, title, interest and possession of

!a *
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the plaintiff company over the suit land nor made any

adverse pleading in Title suit 1412011 in that regard.

6. The plaintiff company have a high reputation in the market

and a huge amount of money has already been invested in

developing the suit land as we!! as the adjacent land.

However, due to the illegal interuention of the defendants,

the plaintiff company is unable to continue with its work

and due to which the plaintiff company will sufTer huge loss

which cannot be equated in terms of money. As such the

plaintiff company has brought this instant suit against the

defendants seeking appropriate reliefs against the

defendants.

RVICE OF PROCESS

7. That upon admission of the plaint for hearing, summons

were issued upon the defendants by the Court. The

defendants appeared and filed their written statements.

8. Since, after issuance of summons, the pro-forma defendant

no. 4 Falguni Barhoi was reported to be dead, her name

was accordingly struck off from the cause title of the

instant suit vide order dated 2L10512018.

PLEAS TAKEN BY THE DEFENDANTS IN THEIR
WRITTEN STATEMENTS

9. The defendant nos. 1 & 2 filed their joint written statement

together and the pro-forma defendant no.3 filed her

Page 5 of 30
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written statement separately. The defendant nos. 1 & 2

and the pro-forma defendant no.5 took some general pleas

like the suit is not maintainable, bad for mis-joinder of

parties and non-joinder of necessary party, suit

underualued, no cause of action etc. The defendant nos. 1

& 2 and the pro-forma defendant no.5 also challenged the

authority of Sri Nandan Gogoi who filed the instant suit at

the behest of the plaintiff company and fufther challenged

the existence of the plaintiff company on the ground that

no document has been filed along with the suit that the

plaintiff is a private limited company. The defendant nos. 1

& 2 and the pro-forma defendant no.5 also denied that the

plaintiff came into possession of suit land and became the

owner thereof by virtue of purchase from Sri Nirmal Barhoi

since deceased) vide a registered sale deed bearing no.

t259 of 2008 dated 3010612008 registered before the Sr.

Sub-Registrar, Tinsukia and that the suit land was handed

over to the plaintiff on the same day and that since then

the plaintift has been in the lawful occupation of the suit

land. The defendant nos. 1 & 2 and the pro-forma

defendant no.5 further denied that the plaintiff has also

duly mutated the name of their company in the revenue

record and paying the land revenue to the government

since then. The defendant nos. 1 & 2 and the pro-forma

defendant no.5, however, have admitted to the statement

of facts relating to the Title suit L412011 as mentioned in

the plaint of the plaintiff, however, denied the fact that

possession of the suit land has been handed over to the

Page 7 of 30
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plaintiff's company by the pro-Forma defendant nos. 4 & 5,

as alleged in paragraph no. 8 of the plaint. The defendant

nos. 1 & 2 and the pro-forma defendant no.5 stated that

the pro-forma defendant nos. 4 & 5 have specifically

pleaded in Title suit l4l20L1 that no formal and legal

partition of the suit land has been done till then, amongst

the joint owners, due to which each joint owners share of

land could not be asceftained and as such vide Title suit

t4120t1, prayed for a formal and legal paftition of the suit

land. The defendant nos. 1 & 2 and the pro-forma

defendant no.5 further stated the Court of Learned Civil

Judge, Tinsukia, while disposing of the Title suit 1412011

by delivering the Judgment, along with other reliefs,

granted permanent injunction prohibiting any sort of

structions over the suit land till any formal partition of

e land is made and further that till date, no execution

proceeding of the said Judgment and Decree has been filed

and paftition of the land has also not been done. The

defendant nos. 1 & 2 and the pro-forma defendant no.5

have also denied all the other facts pleaded by the plaintiff

in their plaint and put the plaintiff to strictest proof thereof.

The defendant nos. 1 & 2 and the pro-forma defendant

no.5 accordingly submitted that no reliefs can be granted

to the plaintiff company on the basis of the alleged sale

deed bearing no. 1259 of 2008 dated 3010612008 executed

by Late Nirmal Barhoi.

-d$
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10.The pro-forma defendant no.3 took some general pleas like

the suit is not maintainable, suit undervalued, no cause of

action, that the suit barred by law of limitation, estoppels

and acquiescence, by doctrine of waiver, improper

description of the suit land, bad for mis-joinder of parties

and non-joinder of necessary party etc. The pro-forma

defendant no.3 also challenged the authority of Sri Nandan

Gogoi who filed the instant suit at the behest of the

plaintiff company and further challenged the existence of

the plaintiff company on the ground that no document has

been filed along with the suit that the plaintiff is a private

limited company. The pro-forma defendant no.3 also

denied that the plaintiff came into possession of suit land

and became the owner thereof by virtue of purchase from

Sri Nirmal Barhoi (since deceased) vide a registered sale

deed bearing no. 1259 of 2008 dated 3010612008

registered before the Sr. Sub-Registrar, Tinsukia and that

the suit land was handed over to the plaintiff on the same

day and that since then the plaintiff has been in the lawful

occupation of the suit land. The pro-forma defendant no.3

further denied that the plaintiff has also duly mutated the

name of their company in the revenue record and paying

the land revenue to the government since then. The pro-

forma defendant no.3, however, have admitted to the

statement of facts relating to the Title suit l4l20t1 as

mentioned in the plaint of the plaintiff, however, denied

the rest. The pro-forma defendant no.3 stated that the

alleged sale deed bearing no. 1259 of 2008 dated

.1

{ *

*\,$-
MUNSIFF No.f
rI}JSt,KIA, AESAM

Page 9 of 30

;
L



{
\,1

P.
*

OF

1'\

z
o

)la.rSUK\

t

Dhiren Pegu, AJS
Munsiff No.1, Tinsukia
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3010612008 was executed by Late Nirmal Barhoi without

any formal and legal partition done between the joint

owners and as such the same is void. The pro-forma

defendant no.3 further stated that certified copy of the sale

deed bearing no. L259 of 2008 dated 3010612008,

obtained from the concerned office, is a forged one as the

same does not mention the dimension of the suit land and

further that the dimension of the suit land as mentioned in

the schedule of the plaint does not tally with the total

dimension when calculated on the basis of the present

dimension along with the compared copy of sale deed no.

1259 of 2008. The pro-forma defendant no.3 further stated

that the plaintiff company was never in possession of the

suit land as the same was always in his possession as he

has been enjoying the same by doing cultivation. The pro-

ma defendant no.3 has also denied all the other facts

pleaded by the plaintiff in their plaint and put the plaintiff

to strictest proof thereof and thus prayed that the plaint of

the plaintiff be rejected with cost.

ISSUES FRAMED IN THE SUIT

11.Upon going through pleadings of the plaint as well as the

written statement filed by the defendants, the Learned Civil

Judge, Tinsukia, where the instant suit was pending prior

to being transferred to this Court, framed the following

issues

i. Whether the suit s maintainab e in ts
present form, nc ud ng law of im tation? r,YP

UN.S FF No.{
TIilISIIKIA, AESAI
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ii. Whether the suit s bad for non-jo nder of

Sr Mantu Barhoi, as necessary Party?

iii. Whether the su t s not proper y va ued

for coutt fees?

v. Whether the p aintiff s the awful owner

of the su t land (descr bed n the schedule

of the p aint) and s in physica possess on

thereof s nce purchase, vide sa e deed no.

L2s912008?

v. Whether the defendants have no r ght

and author ty to nterfere and/or disturb

and/or create any h ndrance in use,

enjoyment and peacefu possess on of the

p a ntiff company n respect of the suit

and (descr bed in the schedu e of the

p a nt) and

vi. To what other re ef(s) the pla ntiff is

ent tled to?

,J
f
z
o

1 *
a ,ts,l

12. Since the defendant nos. 1 & 2 and the pro-forma

defendants nos. 3 and 5 defendants, later, after filing of

their written statements, failed to enter their appearances,

the instant suit proceeded ex-pafte against the said

defendants.

EX.PARTE EVIDENCE ADDUCED BY THE PLANTIFF

q'\'s

MUNSIFF No.t
TITJGTIKIA, A8SAU
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13. During the trial, the plaintiff filed the evidence-in-alfidavit

of Sri Nandan Gogoi as PW-1 and Sri Salendra Singh @

Titu as PW-2. The plaintift side has also exhibited the

following documents in support of their claim.

i. Exhibit 1 - Copy of Board of Directors Resolution

dated rzl04l20r9.

ii. Exhibit 2 - Sale deed bearing no. 125912008.

iii. Exhibit 3 - Copy of mutation ceftificate.

iv. Exhibit 4 - Land revenue payment receipt.

v. Exhibit 5 - Ceftified copy of record of T.S. no.

t41207t.

vi. Exhibit 6 Ceftified copy of plaint of T.S. no.

L4l20lt.

vii. Exhibit 6(1) - Relevant paragraph in the plaint of

T.S. no. L4l20tt, wherein sale of the suit land

has been admitted by the pro-forma defendant

nos. 4 & 5.

viii. Exhibit 7 Ceftified copy of written statement

filed by the defendants in T.S. no. 1412011.

ix. Exhibit 7(l) - - Relevant paragraph in the written

statement of T.S. no. L4l20Ll, wherein sale of

the suit land has been admitted by the

defendants.

x. Exhibit B - Copy of Judgment passed in T.S. no.

11

<.
o7

{ *

t4l20LL.

xi. Exhibit 9 - Case record of T.S. no. 1412011.

T,Yt"
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14.The PW-1 Sri Nandan Gogoi and Sri Salendra Singh @ Titu

as PW-z, in their evidences-on-affidavits, reiterated the

same set of facts as found to be stated in the plaint of the

instant suit and the same is not repeated here for the sake

of brevity.

DrscussroNs, DEcrsroNs AND REASONS THEREOF

15.I have carefully perused the pleadings in the plaint and the

written statements submitted by the defendants and the

pro-forma defendants. I have also seen and perused the

examinations-in-chief filed in the form of affidavits by the

PW-1 and the PW-2 as well as heard the arguments put

fonryard by the learned counsel for the plaintiff. Having so

heard and perused, I shall now discuss and decide the

aforementioned issues accord ing ly.

-n

z
o rssuE No.(r)

Whether the suit is mainta nable n ts present form,

nc ud ng law of mitat on?

.f

I *

16.The defendants in their written statements contended that

the instant suit is not maintainable. But the answering

defendants failed to disclose as to how and why the suit is

not maintainable. Order VIII Rule 2 of the CPC mandates

that the defendant must raise by his pleading all matters

which shows the suit to be not maintainable. However,

there is no specific pleading in the written statement of the

answering defendants to show that the suit is not
?uY\e
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maintainable. The defendant side also in their written

statements simply stated that the suit is barred by

limitation. As per the averment of the plaint it is found that

causes of action first arose on 0410412018 when Sri Montu

Barhoi, along with the defendant nos. 1 and 2, entered into

the suit land and restrained the workers of th'e plaintiff

company from carrying out the construction work. The

instant suit was instituted on 20104120t8. The present suit

being declaratory in nature, it is found to be within the

period of limitation. Hence, issue no. (i) is decided in

affirmative in favour of the plaintiff.

rssuE No.(rrr)

e ether the su t is not properly va ued for couft
c

fees?

17.The answering defendants, in their written statements,

have taken the plea that the instant suit filed by the

plaintiff is liable to be dismissed for want of requisite Court

fee. However, upon perusal of the cause title of the plaint

of the instant title suit, it reveals that for jurisdiction

purpose, the instant suit has been valued at Rs. 2,70,0001-

(Rupees two lakhs and seventy thousand) and Rs. 100 /-
(Rupees hundred) for injunction. And accordingly, a Court

fee of Rs. 22 l- (Rupees twenty two) for the declaration

and Couft fee of Rs. 11/- (Rupees eleven) for injunction

has been paid by the plaintiff. Hence, this Coutt is of the

opinion that the instant suit is properly and sufficiently

LlJ

.l-

/

11
-1'l

(
*/,4/suvtth
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valued for Court fee. Issue no. (iii) is accordingly decided

in the negative in favour of the plaintiff.

rssuE No.(ry)

Whether the p a nt ff is the awfu owner of the suit

land (described n the schedule of the p a nt) and is

n phys ca possess on thereof s nce purchase, v de

sa e deed no. 125912008?

18.The plaintiff in their plaint stated that the plaintiff company

11

z

purchased the suit land from one Sri Nirmal Barhoi (since

deceased) vide a registered sale deed bearing no. 1259 of

2008 dated 30/06/2008 registered before the Sr. Sub-

Registrar, Tinsukia and after being handed over the khas

possession of the same, the plaintiff company has been in

the lawful occupation of the suit land since then. It has

been further stated in the plaint that the plaintiff company

has also duly mutated the name of the company in the

revenue record and have been paying revenue to the

government regularly. This particular fact has also been

corroborated by the PW-1 and the PW-2 in their evidences-

on-affidavits. And in order to substantiate this fact, the

plaintiff side has exhibited the sale deed bearing no. 1259

of 2008 dated 3010612008 registered before the Sr. Sub-

Registrar, Tinsukia as EXHIBIT-2. Further the plaintiff side

has also marked and exhibited the mutation certificate as

EXHIBIT-3 and the land revenue receipt as EXHIBIT-4 to

prove their contention that the suit land has been duly

mutated in the name of the plaintiff company and that the

Page 15 of 30
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plaintiff company has been regularly paying land revenue

to the government.

19.Though the defendant nos. L,2 and pro-forma defendants

3 and 5, in their written statements, have denied the fact

that the plaintiff company became the lawful owner of the

suit land by purchasing the same from Late Nirmal Barhoi

vide a registered sale deed bearing no. 1259 of 2008, duly

mutated the plaintiff company's name in the record of right

of the suit Iand and futther that the plaintiff company has

been in possession of the suit land since then, however,

part from mere denial in their written statements, the

nswering defendants failed to bring forth any evidence to

upport their contention.

20. Upon perusal of the sale deed bearing no. 1259 of 2008

dated 3010612008 i.e. EXHIBIT-2, it reveals that the

aforesaid sale deed was executed between Sri Nirmal

Barhoi (since deceased), son of Late Raghunath Barhoi,

and the plaintiff company in respect of a plot of land

measuring 5 Bighas 2 Kathas 1.5 Lessas covered under

part of Dag no. t76 of Periodic patta no. 111, situated at

Bahbari gaon, under Bogdung mouza, in the district of

Tinsukia, Assam i.e. the present suit land, for a total

consideration of Rs. 2,70,0001- (Rupees two lakhs and

seventy thousand) only and the same has been registered

before the Sr. Sub-Registrar, Tinsukia on the same day i.e.

3010612008. The EXHIBIT-2 further reveals that the

*\r\*
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physical possession of the suit land has been handed over

to the plaintiff company on the same day i.e. 3010612008.

21. Further, perusal of the EXHIBIT-3 i.e. the mutation

certificate dated }tlt0l2008, also reveals that mutation in

respect of the suit land has been duly accorded in the

name of the plaintiff company on the basis of the repoft of

the concerned Lat Mandal and issued from the office of the

Circle Officer, Tinsukia revenue circle, Tinsukia. Further

perusal of EXHIBIT-4 i.e. the land revenue receipt, also

reveals that the plaintiff company has paid revenue for the

year 20L7-2018 in respect of the suit land falling under

Dag no. 176 of Periodic patta no. 111, situated at Bahbari

gaon.

11

<-
o

.| *

22.The law on presumption of a registered sale deed has been

laid down by the Hon'ble Apex Court in a catena of

judgments delivered. The Hon'ble Apex Court in Jami a

Begum (D) Thr. Lrs. Vs. Sham Mohd. (D) Thr.

Lrs., repofted in 2019 2 SCC 727 at paragraph no. 74

held that,

"A reg stered document carr es with t a

presumpt on that t was va id y executed. It s

for the party cha leng ng the genuineness of

the transact on to show that the transaction is

not va d in aw. In Prem Singh and Others v.

B rba and Others, (2006) 5 SCC 353, t was

he d as under:-
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"27. There s a presumpt on that a

registered document is validly executed.

A registered document, therefore, prima

facie wou d be va d n aw. The onus of
proof, thus, wou d be on a person who

eads evidence to rebut the presumpt on.

In the nstant case, Respondent I has not

been ab e to rebut the said presumption."

23.In the instant case, the answering defendant nos. l, 2 and

the pro-forma defendant no.5 have only taken the plea of

denial of EXHIBIT-2 on the basis of which the plaintiff

company is stated to have become the laMul owner of the

{
-r'!

o.

it land. Further, the pro-forma defendant no. 3 has taken

e plea that the EXHIBIT-2 is a forged document. The
{ *

answering defendants have failed to lead or adduce any

evidence to substantiate their claim regarding EXHIBIT-2.

Under such circumstances and in view of the law as laid

down by the Hon'ble Apex Court, this Court has no reason

not to disbelieve the authenticity and the contents

incorporated therein in EXHIBIT-2. Further, the answering

defendants have also failed to rebut the EXHIBIT-3 and

EXHIBIT-4 and their contents by adducing any evidence.

24.In view of the aforesaid discussions, it is conclusively held

that the plaintiff company vide registered sale deed

bearing no. t259 of 2008 dated 30/06/2008 registered

before the Sr. Sub-Registrar, Tinsukia became the lawful

owner of the suit land and thereafter, after being handed
Page 18 of 30
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over the khas possession of the same, the plaintiff

company has been in the lawful occupation of the suit land

since then and also got the name of the plaintiff company

duly mutated in the record of right of the suit land. Hence,

issue no. (iv) is decided in affirmative in favour of the

plaintiff.

rssuE No.(v)

Whether the defendants have no r ght and authority

to interfere and/or disturb and/or create any

h ndrance in use, enjoyment and peacefu

possess on of the p a nt ff company in respect of the

suit and (described n the schedu e of the p a nt)?

25.The plaintiff company, in their plaint, and the PWs as well,

'n

in their examinations-in-chief on affidavits, have stated

that on 0410412018, Sri Montu Barhoi along with the

defendant nos. 1 and 2, illegally and in an unauthorized

manner, entered the suit land and restrained the workers

of the plaintiff company from making any further

development, on the ground that the dispute between

them and the pro-forma defendants, who are the legal

heirs of Nirmal Barhoi and Kuldeep Barhoi (since

deceased), in respect of their right of inheritance from their

predecessor-in-interest Late Raghunath @ Raghu Barhoi,

are yet to be settled and that a Title suit bearing no.

1412011, in respect of the same suit land is also pending

before the Court of Learned Civil Judge, Tinsukia.

However, the plaintiff company, when they obtained the
Page 19 of 30
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certified copies of the case record of T.S. no. l4l20LL, it

revealed to them that the suit instituted by the pro-forma

defendant nos. 4 and 5 against the defendant nos. 1 and 2

and father of pro-forma defendant no.3, has already been

disposed of by the Court of Learned Civil Judge, Tinsukia

vide Judgment dated 3Ll0Bl20L7. It is also the case of the

plaintiff company that the pro-forma defendant nos. 4 and

5, in T.S. no. t41207t, in their plaint, have specifically

stated that the present suit land has been sold by Nirmal

Barhoi (since deceased); father of pro-forma defendant

no.3, to the plaintiff company and also handed over the

possession of the suit land to the plaintiff company. It is

also the case of the plaintiff company that the present

defendant nos. 1 and 2, who were also the defendant nos.

1 and 2 in T.S. no. t4l20tl, in their joint written

statement, admitted the fact that the suit land has been

sold by Nirmal Barhoi (since deceased) to the plaintiff

company and further that the defendant nos. 1 and 2, also

neither disputed the right, title, interest and possession of

the plaintiff company in respect of the suit land nor raised

any adverse pleading to that effect. The plaintiff company,

in order to substantiate their contention, has marked and

exhibited the certified copy of the case record of T.S. no.

t4l20L1 as EXHIBIT-5, the plaint of T.S. no. 74120t1 as

EXHIBIT-6, the relevant portion in the plaint of T.S. no.

14l2Ol1 as EXHI8IT-6(1), the written statement of

defendant nos. 1 and 2 in T.S. no. 1412011 as EXHIBIT-7,

the relevant poftion of admission in the EXHIBIT-7 as

Page 20 of 30
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EXHIBIT-7(L) and the Judgment dated 3U0812017 passed

in T.S. no. 1.412011 as EXHIBIT-8.

26. On the other hand, the answering defendants, in their

defense, have taken the plea that till no formal and legal

partition of the suit land is carried out as per Judgment and

decree passed by the Court of Learned Civil Judge,

Tinsukia in T.S. no. l4l20lt, the reliefs claimed by the

plaintiff company vide the instant title suit, cannot be

granted on the strength of EXHIBII-Z.

27.1 have seen and perused the EXHIBIT-S, EXHIBIT-6,

EXHIBIT-6(1), EXHIBIT-7, EXHIBIT-7(1) and the EXHIBIT-

8. I have also seen and perused the EXHIBIT-9, which is

the original case record of T.S. no. t4l20Lt, which has

been received as called for by this Court from the Coutt of

Learned Civil Judge, Tinsukia. Upon perusal of the same, it

reveals from the EXHIBIT-6, particularly at EXHIBIT-6(1),

that Nirmal Barhoi (since deceased), son of Late

Raghunath Barhoi, without any formal and legal partition,

out of the total land measuring 17 Bighas 0 Katha 1 Lessa

covered under part of Dag no. 176 of Periodic patta no.

111, being the joint lawful owner and recorded pattadar by

way of inheritance, sold out his share of land measuring 5

Bighas 2 Kathas 1.5 Lessas covered under part of Dag no.

176 of Periodic patta no. 111 to the plaintiff company for a

valuable consideration, handed over the physical

possession of the same to the plaintiff company and

thereafter, the plaintiff company duly got their name duly
Page 21 of 30
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mutated in the jamabandi of the suit land and fufther that,

the name of Nirmal Barhoi (since deceased) was

accordingly struck olf from the jamabandi of the suit land.

This particular fact has been admitted by the answering

defendant nos. 1 and 2 in their joint written statement as

defendant nos. l and 2 in T.S. no. 1412011 as clearly seen

at paragraph no. 5 i.e. EXHIBIT-7(|).

28.I have also seen and perused the EXHIBIT-8; which is the

compared copy of the certified copy of the Judgment dated

3L10812017 passed in T.S. no. L4l20tt. Upon perusa! of

the same, it reveals that the T.S. no. t412011 was decreed

on contest and the defendants, amongst other reliefs

granted to the plaintiffs, was restrained by way of

permanent injunction from raising and carrying on any sott

of constructions over and in respect of the land described

in Schedule C till any formal partition of the land is made.

'{

Z,
i--,

*
,.IrySUK\tr

29. As it was the plea taken in defense by the answering

defendants that the plaintiff company is not entitled to any

reliefs on the ground that no formal and legal partition of

the suit land as decreed vide ludgment dated 3ll0\l20t7

passed in T.S. no. 1412071 has taken place, I have gone

through the plaint of T.S. no. L412011 and the schedule of

the land incorporated therein. Upon going through the

same, it reveals that after Nirmal Barhoi (since deceased)

sold out his share of land measuring 5 Bighas 2 Kathas 1.5

Lessas covered under part of Dag no. t76 of Periodic patta

no. 111 to the plaintiff company, from the total land
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measuring t7 Bighas 0 Katha 1 Lessa covered under paft

of Dag no. 176 of Periodic patta no. 111, land measuring

about 11 Bighas 2 Kathas 6 Lessas remains with the other

joint owners and recorded pattadars. This pafticular

remaining share of land i.e. land measuring 11 Bighas 2

Kathas 6 Lessas covered under part of Dag no. 176 of

Periodic patta no. 111 has been described at the Schedule

A land as mentioned in the schedule of the plaint of T.S.

no. 1412011, whereas the decree granted vide Judgment

dated 3U0Bl20l7 passed in T.S. no. t4l20l1 as regard

prohibition of raising and carrying on any sort of

constructions by way of permanent injunction, till any

formal partition of the land is made, was only in respect of

the land described in Schedule C and not in respect of the

land measuring 11 Bighas 2 Kathas 6 Lessas covered under

part of Dag no. 176 of Periodic patta no. 111 as described

at the Schedule A land.

'n
z
o

*

30.Therefore, in view of the aforesaid discussions, the plea of

defense taken by the answering defendants that the

plaintiff company is not entitled to any reliefs on the

ground that no formal and legal partition of the suit land as

decreed vide ludgment dated 3U0B|20L7 passed in T.S.

no. l4l20t1 has taken place, is not sustainable in the

considered opinion of this Court. Hence, in view of the

aforesaid discussions, co-jointly read with the findings of

the issue no. (iii), the instant issue is decided in the

negative and against the defendants. That as such, the
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defendants have no right and authority to interfere and/or

disturb andlor create any hindrance in use, enjoyment and

peaceful possession of the plaintiff company in respect of

the suit land (described in the schedule of the plaint).

rssuE No. (rr)
Whether the suit s bad for non-joinder of Sr Mantu

Barhoi, as necessary party?

31.The doctrine of necessary and proper parties is eminent

when determining the question of joinder or non-joinder of

parties. There is a vital distinction between a necessary

party and a proper party to a suit. A necessary party is one

whose presence is a sine qua non to the constitution of the

suit and without whom, no effective order can be passed

with respect to the questions arising before the Court. In

contradistinction to this, a proper party is one in whose

absence although an elfective order can be passed, but

whose presence is necessary for a complete and final

decision on the questions involved in the proceeding.

11

z
o

*t itNSUK\F

32. The Hon'ble Apex Court in

Kasturi vs. Iyyamperuma , repofted in (2005) 6 SCC

733 has laid down 02 (two) tests for determining the

question as to whether a particular party is a necessary

party to a proceeding or not. The 02 (two) tests are:

i. There must be a r ght to some relief

aga nst such pafty in resPect of the

r{$r
UN.SIF'PNd:f , .

rH6I'KiA, AIEAI
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matter invo ved in the proceeding in

quest on; and

. It shou d not be poss b e to pass an

effect ve decree in absence of such a

party.

33.The Hon'ble Gauhati High Court in Sri Pramod Ka ta &

Anr. Vs. Sri An I Ka ta & 6 Ors. passed in RFA

6212OL7 at paragraph no. 12 held that:

*

"12. One must bear n m nd the difference

between "non-joinder of necessary palty" and

"non-joinder of partl/". Order 1 Ru e 9 CPC

provides that no su t sha be defeated by

reason of the mis-jo nder or non-io nder of

part es, and the court may n evety suit dea

with the matter on controversy so far as

regards the rights and interests of the pafties

actua ly before it. Therefore, mere non-joinder

or m sjoinder of pafty is not fata . What is fata

s the non-jo nder of necessary paft es and a

necessary party is one without whom an

effective decree cannot be passed or without

whom the su t cannot ega y proceed. Thus, t
is not the absence or non-joinder of a PaftY,

rather the nab ty of the couft to dec de the

d spute effect ve y. Therefore, whether a pafty

s necessary party or a mere forma! party, has

to be ooked nto from the point of v ew of the

11

z
o

I
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court's abi ty to decide the is effeqtive y and

not from the point of v ew of the party. When

the couft s in a pos tion to dec de the d spute

or right of the part es effect vely without the

presence of a party or parties, though such

party may be a formal party, the su t cannot be

held to be bad for non-ioander of such party or

palties...."

34.In the instant case, the answering defendants have taken

the plea that the instant suit is bad for non-joinder of

necessary party Sri Montu Barhoi on the ground that some

wild and serious allegations has been brought against him

by the plaintiff company alleging that on 0410412018, the

said Sri Montu Barhoi along with the defendant nos. 1 and

2, illegally and in an unauthorized manner, entered the suit

land and restrained the workers of the plaintiff company

from making any further development. And that as such,

not giving Sri Montu Barhoi an opportunity as required

under the law to disprove the said allegations by

impleading Sri Montu Barhoi as a party to the suit, the

answering defendants prayed for dismissal of the suit for

non-joinder of necessary party.

35. The plaintiff company, vide the instant suit, has not

claimed any relief against Sri Montu Barhoi, in any form,

except for the allegation that that on 0410412018, the said

Sri Montu Barhoi along with the defendant nos. 1 and 2,

illegally and in an unauthorized manner, entered the suit
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land and restrained the workers of the plaintifT company

from making any further development. Further, as the

other issues have already been discussed and decisions

arrived at, in my considered opinion, the non-joinder of Sri

Montu Barhoi is not a case fit enough to stand as a bar to

pass any effective decree in his absence. Hence, in view of

the aforesaid discussions, the issue no.(ii) is also decided

in the negative against the defendants.

rssuE No.(vr)

To what other re ef(s) the p a ntiff is ent tled to?

36. Amongst the other relief prayed for by the plaintiff

company, the plaintiff company also prayed for restraining

the defendants, their representatives and any other

persons claiming under or through them, by way of a

perpetual injunction, from entering into the suit land and

using hindrance over the work of the plaintiff company

the suit land and to do any acts prejudicial to the

interest of the plaintiff. In view of the discussions and

decisions arrived at the foregoing issues i.e. issue nos. (i-

v), the plaintiff company is also entitled to the aforesaid

relief as prayed for.

ORDER

37.Therefore, considering the above discussions and decisions

arrived at the foregoing paragraphs, the instant suit is

decreed on contest and the plaintiff is granted the

following reliefs. .pw

UNSIFF No.1

tU
.t

.,|

itNsurt

OF

11

)

{

Page 27 of 30

TtfttslrKlA, ASSAU



Dhiren Pegu, AJS

"H::",::l[ffii
T.S. No.3O/2O18(o'l

i. A declaration that the defendants have no

right and authority to interfere and/or disturb

and/or create any hindrance in use,

enjoyment and peaceful possession of the

plaintiff company over and in respect of the

suit land,

ii. The defendants and all other persons

claiming under or through them, by way of a

perpetual injunction, are hereby restrained

from entering into the suit land, from causing

any kind of hindrance over the work of the

plaintiff company over the suit land and from

doing any acts which may or is likely to

prejudice the interests of the plaintiff

company.

iii. And cost of the suit.

38. Prepare a decree accordingly within a period of one

week.

39. Given under my hand and seal of this Court on this 23'd

day of March, 2022.

Typed and Corrected by me. Frts
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APPENDIX

1. Plaintiff Witness:-

a. PW-1 Sri Nandan Gogoi

b. PW-2 Sri Salendra Singh @ Titu

2. Defendant Witnesses:- NIL

3. Court Witnesses:- NIL

4. Plaintiff Exhibits:-

il

ill

IV

V

Exhibit 1 - Copy of Board of Directors

Resolution dated l2l 0412018.

Exhibit 2 - Sale deed bearing no. 125912008.

Exhibit 3 - Copy of mutation certificate.

Exhibit 4 - Land revenue payment receipt.

Exhibit 5 - Certified copy of record of T.S. no.

L4l20tt.

Exhibit 6 - Certified copy of plaint of T.S. no.

L4l20rt.

Exhibit 6(1) - Relevant paragraph in the plaint

of T.S. no. l4l20Ll, wherein sale of the suit

land has been admitted by the pro-forma

defendantnos.4&5.

Exhibit 7 - Certified copy of written statement

filed by the defendants in T.S. no. 1412011.

vii.

vi

')r\{,
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viii.
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ix. Exhibit 7(l) Relevant paragraph in the

written statement of T.S. no. t412011, wherein

sale of the suit land has been admitted by the

defendants.

x. Exhibit 8 - Copy of Judgment passed in T.S.

no. L412011.

xi. Exhibit 9 - Case record of T.S. no. t412011.

5. Defendant Exhibits:- NIL

Typed and Corrected by me.
rt3
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