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Present:

2022frhg 31st dayolB^luesda;

Priyanka Baruah 

W/O Majibur Rahman 

R/0 Golai No.2, 

p.O. & P.S. Digboi 

Dist Tinsukia
Plaintiff./oC^-^S
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Md. Mojibur Rahman 

S/O Md, Ismailuddin 

R/O Januguri Gaon 

p.O. Samboria 

P.S. Lanka
Dist- Nagaon, Assam

.......Defendant.qG^
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This suit coming on for final hearing on 24/05/2022 in the 

presence of

Advocates for the plaintiff:-Sri Bikramaditya Nath 

Advocates for the defendant:- Sri Subir Bhattacharjee

And having stood for consideration to this day, the 

Court delivered the following judgment

JUDGMENT

This is a suit for decree of 

divorce, dissolution of 

marriage between the plaintiff 

and the defendant under the 

Dissolution of Muslim Marriage 

Act, 1939.

\

<0 ■

O ■

1. The facts leading to the filing of the suit, as stated in the 

plaint, are that the plaintiff is a Buddhist and the Respondent 

follows the Mohammedan faith. The plaintiff alleges that the 

Respondent had introduced himself as SANJU CHETRY 

claiming to be a hindu. Both of them fell in love with each 

other and on 29/08/2009, the plaintiff left her parental 
house and moved to the house of the defendant at Jamuguri 

.^village, P.O. Samboria, P.S. Lanka, Dist Nagaon.

^ 2.A
It was only after the plaintiff reached the house of the

to know that the defendant \s
'd

Aetodart. to ste came
2 ofPage

. 06/2019Title Suit No



and his actual name is Mojibur Rahmam
im. she accepted the respondent and h

solemnised on

<y
fMohammedan

Being in love with him wasand their marriage
family members 

08/09/2009.
tiff found out that the 

not let her visit
at Golai no.2, Digboi. He allegedly used
suited the plaintiff while abusing he

hild out of their wedlock, 

old at the time

' the plain 

I drunkard and would
after the marriageSoon

defendant is a habitua
3.

her parental house 

to get violent and a 

with foul words. They have one c 

Baruah who was 8 years
of filing

Sri Manap 

this suit.

d,d no, ^
^ plain* »!» dK»s«n «,«, ho, —* n,anaged

to arrange a job at I.O.C. Terminal at Digboi. The plaintiff

in laws about the job and insisted

The4.

v>
told the defendant and her

dant that he should work at IOCL Terminal staying

at Golai No.2, Digboi
the defen 

at her parental home
/5s

in the year 2014, in the month of Octoberthe plaintiff and

to her parental home ad the defendant 

and started resing at plaintiff's

5.
defendant came
joined the IOCL Terminal

, u Q nn 4th May, 2015, the decant took his 
parental home. On 4 way,

son from school to
informing the plaintiff. She lodged

the Digboi P.S. and came to
tookher son to Jamuguri Gaon
police the plaintiff brought her son back oiMay2015.

plaintiff alleges that the defendant dese^e p|aintiff

his home at JamugiGaon without 
a missirtunpiaint with

know that defendant 
and with th|p 0f Lanka

lPGHe*'t/v
The
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and did n°t pay any maintenance to th
e Plaintiff and hiis son.6. The marriage between 

therefore broken 

been living 

been filed

the plaintiff and the defendant has 

parties have 

suit has

down irretrievably and the 

since 4th May, 2015.apart si 
with a 

solemnised between 

08/09/2009 

decree of divorce 

1939.

Hence this 

Prayer for declaration that the 

die plaintiff marriage
and the defendant onaccording to Islamic rites

under the Dissolution
he dissolved by a 

of Marriage Act,

7- The defendant, Mojibur Rahman in 

while denying all allegations mad

Defendant

,n his written statement

e a9a'nst him, has admitted 

to the extent that in the year 2014 in the month

the plaintiff and the defendant
of October,

came to her parental home 

\at Golai No.2, P.O. & P.S. Digboi. He added

started to live separately for the 

plaintiff could newer adjust with the f
X '-3b''>

that he had 

sake of his family as the

amily of the defendant
and as such the defendant resided in the house of h 

and worked as a river of private vehicle

a

is in laws

The defendant a stated that the plaintiff left th 

the defendant der own will and later 

the child with I The defendant has 

left the defendwith her own will 
is still willing-'ontinue his 

Hence prayerade to dismiss th

8.
e child with 

came to take back 

stated that plaintiff 
and that the defendant 

marriage with the plaintiff. 

e suit 0f the plaintiff.&
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T..„oc For d^rmination

Whether there is any cause of action for the suit?

Whether the suit is

(i)
maintainable in its present

(ii)
form?

Whether the plaintiff is entitled to a decree 

as to the Dissolution of her marriage solemn,se 

with the defendant under the Muslim

(ii'O
declaration 

on 08/09/2009 

Marriage Act, 1939?
is entitled to any otherWhether the plaintiff is 

relief as claimed for under law?
(iv) ifii.fU

1°\-h
affidavit of three 

documents. The defendant 
affidavit of three

filed the evidence on9. The plaintiff side has 

witnesses
side on the other hand filed the evidence on

and exhibited various

witnesses.

heard the arguments of the learned counsel for both 

decide the issues on the basis of the
10. I have

the parties. Let me 

materials available on record.

jUifc
DECISION, DISCUSSION AND REASONS THEREOF

Issue No. (i): Whether there is cause of action for the suit?

11. Cause of action is nothing but the fact or combination of 
facts that gives a person the right to seek judicial redress or 

relief against another. It can also be understood to refer to 

a set of facts or allegations that make up the ground for
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filing a lawsuit.

12. In the present case, the plaintiffs claim that she was married 

to the defendant by misrepresentation that he belongs to 

Hindu faith. The plaintiff has also alleged that the defendant 
has since after marriage assaulted her physically. Further he 

stopped maintaining the plaintiff and his child, 
hand, the defendant in his written statement has denied all 

allegations of the plaintiff and stated that he started to live 

separately for the sake of his family as the plaintiff could 

never adjust with the family of the defendant. HE also stated

On the other

'V
"'ws that ^ was the P|aintiff who left the child with the defendant

f yo\
v*\ at her own will and later came back to take the child with 

her.m\

-13. In the light of such allegations and denial, it can safely be 

concluded that there did arise a cause of action and based 

on the same the plaintiffs case must proceed.

Decision: This issue is decided in positive and in favour of 

the plaintiff.
14.

15. Issue no. (ii): Whether the suit is maintainable in its 

present form?

16. The defendant has challenged the maintainability of the suit 
in his written statement but simply stated that the suit is not 
maintainable. But there is no specific averment in the written 

statement as to how and in what circumstances the suit is 

^ not maintainable. In absence of any specific pleading this 

Court \S of the Op\n\On that suit \S maintainable. Moreover,
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©maintainability of suit depends upon pleadings of parties. 
The plaintiff has filed this suit seeking declaration of 

dissolution of the marriage solemnised between the plaintiff 

and the defendant on 08/092009 according to Islamic rites. 
The pleadings of the parties do not disclose any procedural 

which would bar this court from trying this suit.defect
Therefore this Court is of the considered opinion that this

suit is maintainable in its present form.

Decision: This issue is decided in positive and in 

favour of the plaintiff.
17.

Issue no. (iii): Whether the plaintiff is entitled to a 

decree of declaration as to the Dissolution of her 

solemnised on 08/09/2009 with the

18.

marriage
defendant under the Muslim Marriage Act, 1939?

19. Before discussing the facts of the instant case let me 

elaborate on the legal provision relating to the Dissolution of 

marriage under the Dissolution of Muslim Marriage Act, 

1939. 4-
J / ''I'l

m % V'fl
o\20. Under the said Act, Section 2 provides as follows:

'3/
21. A woman married under Muslim law shall be entitled to 

obtain a decree for the dissolution of her marriage on any 

one or more of the following grounds, namely:

0) that the whereabouts of the husband have not 
been known for a period of four years;

MUNSffF
< T '
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that the husband has neglected or has failed to 

provide for her maintenance for a period of two 

years;

that the husband has been sentenced to 

imprisonment for a period of seven years or 

upwards;

that the husband has failed to perform, without 

reasonable cause, his marital obligations for a 

period of three years;

that the husband was impotent at the time of 

the marriage and continues to be so;

that the husband has been insane for a period 

of two years or is suffering from leprosy 

virulent venerea! disease;
or a

that she, having been given in marriage by her 

father or other guardian before she attained the 

age of fifteen years, repudiated the marriage 

before attaining the age of eighteen years: 

Provided that the marriage has not been 

consummated;

that the husband treats her with cruelty, that is 

to say,

(a) habitually assaults her or makes her life 

miserable by cruelty of conduct even if such
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amount to physical ill-
conduct does not 

treatment, or

(b) associates with w 

an infamous life, or

(c) attempts to force

s

omen of evil repute or leads

her to lead an immoral life,

or
of her property or prevents her

(d) disposes 

exercising her legal rights over it, or

in the observance of her(e) obstructs her in 

religious profession or practice, or

(f) if he has more wives than one, does not treat 

her equitably in accordance with the injunctions

of the Quran;
:<Ox

' ,
3 Rl

O'x) on any other ground which is recognised as valid 

for the dissolution of marriages under Muslim 

law: Provided that

(a) no decree shall be passed on ground (Hi) until 

the sentence has become final;

(b) a decree passed on ground (i) shall not take 

effect for a period of six months from the date 

of such decree, and if the husband appears 

either in person or through an authorised agent 
within that period and satisfied the Court that he 

is prepared to perform his conjugal duties, the 

Court shall set aside the said decree; and

\ o\

-*

a/

/

MARGHER'ta . AS?- ' ' *
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(c) before passing a decree on ground (v) the 

Court shall, on application by the husband, made 

an order requiring the husband to satisfy the 

Court within a period of one year from the date 

of such order that he has ceased to be impotent, 

and if the husband so satisfies the Court within 

such period, no decree shall be passed on the 

said ground.

22. From the allegations found in the plaint, it is clear that the 

defendant is alleged to have not maintained the plaintiff and 

their child since 8th May, 2015. The instant case was filed on 

December 5th, 2019 i.e. after a period of 4 years. Hence the 

grounds that would be attracted in the instant case are 

Section 2 clause (ii), (iv) and cruelty under clause (viii)(a).

x.

23. In order to prove the allegations, the plaintiff has filed her 

own evidence as PW-1. Her mother, Sadhana Baruah while

deposing as PW-2, has reiterated the facts as mentioned in 

the plaint by the plaintiff and hence corroborated all
V

allegations made by the plaintiff. A neighbour of the plaintiff, 
' ' ■ T Sri Pranab Seal deposed as PW-3. He also reiterated the very 

: y . Vy/ same facts and hence corroborated the evidence as stated

by the plaintiff.

24. The defendant had admitted the marriage in the written 

statement and as such the same was not required to be

s\ proved by the plaintiff. The plaintiff only had to prove that 

. .*y -s. the defendant had abstained from maintaining her and from
. The defendant, on theperforming the marital obligations
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examine theto crosshad the opportunity
other hand, thet the truth. However 

statement
as to bring ouplaintiff witnesses so

defendant after filing of the w ses even
absent and did not cross examine ^ ^ ^ ^ ^

“ ,1 « »”'•prwed-
made by the

remained

after

having
pain*-wires*..™"

issolution of her marriage with

Hence 

plaintrt are
the plaintiff is entitled to the Diss

the defendant.
is therefore decided in positive and in

: This issue25. Decision
favour of the plaintiff.

plaintiff is entitled to any 

under law?

let me look to the reliefs

(iv): Whether the26. Issue no.
other relief as claimed for

/f He
order to decide this issue

prayed for by the plaintiff. The plaintiff in e plaint haf^

p-ayed for the following:
L Declaration that the marriage solened between 

the plaintiff and the defendant 08/09/2009 

according to Islamic rites be dissolby a decree 

under the Dissolution ofm Marriage

VTAf :
27. In Ari

». 01 /ij

of divorce 

Act, 1939.
Cost of the suit
Any other relief to

under law and equity.

(b) which the plainentit/ed to
(Cj

ached in the aforemerjssues, it28. From the decisions re

Title Suit No. 06/2019
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appears that the plaintiff ha 

defendant has not been 

,on9 and also that the

without reasonable

s been able to establish that the 

maintaining her and their child since
causP?fendant haS fai'ed t0 Perf0^ 

1,56 h'S marital obligation for a period

S t0 be so- Further,, the defendant ic 

ave treated the plaintiff with

N

of 3 years and continue 

shown to h
cruelty. Hence she 

of dissolution of
15 entitled to the relief of declaration
marriage.

Further she is also entitled t 

30. Decision: This issue 

the plaintiff.

29.
0 the cost of the suit.

,n P°s,tive and in favour ofis decided i

0-B-_der
The suit is decreed i 
following reliefs:

m favour of the plaintiff with the

(i) Delaration that the 

be/een the plaintiff 
OS/2009

marriage solemnised
and the defendant on 

according to Islamic rites be
diived by 

Dilution of Muslim Marri
a decree of divorce under the

rnage Act 1939.
Cof the suit.(ii)

up a de accordingly withinDraw 

today.

Judgment is )unced in
on contest

Given under nd and seal of this court
of May, 20i

next 15 days from

open court. Suit is disposed of

on this 31stday

vAt\\s
(Pronami butta)

Munsiff, Margherita.
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Exiles

Nooe.

ExhibitsiDefendants

Kone

’fitnesses
plaintiffsV®^'''

p.w.t"
p.\N2~
p.\N-3 "

Baruah
Baruah

priyanka
Sadhana 

pranab Seal

Witnesses-'Defendants

None

(ii Dutta)

l^'jrgherita ,JNS,FrF 
wfARGHERITA, ASSAM
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