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IN THE COURT OF SESSIONS JUDGE :: TINSUKIA 

 

Present :Shri C. Das, 

        Sessions Judge, 

        Tinsukia 

(Criminal appeal is filed against the order dated 

3/6/2020 passed by learned Special railway Magistrate, 

Tinsukia in RPF/POST/TSK Case No.151/2019) 

 

Criminal Appeal Case No.11(2)/2020 

 

Sri Raj Singh @ Rahul, 

S/o. Sri Birendar Singh, 

R/o. Near Rani Sati Mandir, 

Chamber Road, Tinsukia, 

 PO. PS. & District- Tinsukia 

 Assam                      …...... Appellant 

 

   -versus- 

 

 1. The Union of India, 

 Represented by Secretary,  

 Ministry of Home Affairs,  

 Government of India,  

 New Delhi- 110001 
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 2. The General Manager (GM) 

 Northeast Frontier Railway,  

 Maligaon, Guwahati-11 

 3. Sri Panchu Ram Mina, 

 I.P.F./C.I.B/TSK, 

 4. Sri Mridul Borah,  

 S.I./R.P.F./C.I.B/TSK, 

 5. Sri Dipak Borah,  

 A.S.I./RPF/C.I.B/TSK, 

 6. Sri S.K. Das, 

S.I./RPF/C.I.B/NTSK, 

 7. Sri T. Shanti Kumar Singha, 

 Inspector/RPF./NTSK, 

 All Officers of Railway Protection  

 Force of Northeastern Frontier  

 Railway, Tinsukia Division,  

 8. Sri AnirbanDey,  

S/o. Sri ManojDey, 

 R/o. Ward No.5, Udaynagar, Tinsukia, 

 PO. PS. & District- Tinsukia, 

 Assam     .…. Respondents 

 

 

Appearance:- 

For the appellant – Sri N. Prasad, S. Chutia, A. Dey, Ms. 

M. DeySarkar, Ms. N. Gupta, Advocates 



3Crl. Appl. No. 11 (2)/2020 

 

For the respondent No.1 to 7- Sri N.K. Yadav, Ms. U. 

Verma, Advocates  

For the respondent No.8- Sri N. K. Singh, Advocate 

 

Date of hearing     : 12.05.2022, 26.05.2022 

Date of Judgment: 07.06.2022  

 

JUDGMENT 

 

1. The criminal appeal is filed u/s 341 of Code of 

Criminal procedure (in short; the CrPC) by the above 

named appellant against the order dated 03/06/2020, 

passed by learned Special Railway Magistrate, Tinsukia 

in RPF/POST/TSK/ Case No.151 of 2019, whereby, 

learned court below rejected the petition No.976 of 

2020 dated 26/05/2020. 

 

2. The case of the appellant briefly, is that on 

26/05/2020, the appellant filed a petition No.976/2020 

before learned Special Railway Magistrate, Tinsukia for 

initiating proceeding under Section 195 CrPC., in 

accordance with Section 340CrPC for commission  

 of the offences under section 

12()B/166/166(A)/167/182/193/211/219/342/348 of 

I.P.Cby the respondent No.3 to 8, for dishonestly 

arresting and detaining the appellant and upon hearing 
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the appellant, vide order dated 03/06/2020 the learned 

Special Railway Magistrate, Tinsukia rejected the 

petition No.976/2020 dated 26/05/2020 and declined to 

allow the prayer of the appellant.  

 

3. Being highly aggrieved by and dissatisfied with 

the impugned order dated 03/06/2020, passed by 

learned Special Railway Magistrate, Tinsukia in 

RPF/POST/TSK Case No.151/2019, the appellant 

preferred this appeal on the following grounds amongst 

others ; 

 i. For that the learned trial court erred in law and 

as well as, in fact and wrongly rejected the petition 

No.976/2020 dated 26/05/2020 as such, the order 

dated 03/06/2020 passed in RPF/POST/TSK Case 

No.151/2019 is liable to be set aside and the learned 

trial court may be directed to allow the petition 

No.976/2020 by invoking the provision u/s 340 CrPC as 

learned trial court failed to understand the purpose and 

aim of Section 195 CrPC and initiation of proceeding 

thereon u/s 340 CrPC;  

 ii. For that the finding arrived at by learned trial 

court is neither in accordance with law nor supporting 

the material on record. It is to be mentioned herein 

that learned trial court has overlooked and misread the 

materials available on record as well as, failed to apply 
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legal aspect in deciding the petition No.976/2020 dated 

26/05/2020;  

 iii. For that learned trial court failed to take into 

consideration that in its order dated 24/12/2019, it was 

already on record that Sri Pankaj Singh was illegally 

arrested in RPF/POST/TSK Case No.151/2019 and the 

respondent No.6 in connivance of respondent No.7, 

repeated the said illegal act by causing arrest of 

appellant u/s 143 of Railway Act;  

 iv. For that learned trial court failed to take into 

consideration that in the confessional statement of Sri 

Pankaj Singh, where he is shown to have admitted the 

commission of offence u/s 143 of Indian Railway Act 

but the report dated 17/12/2019 submitted by the 

respondent No.6 it is reported that the tickets which 

were seized on 23/09/2019 were not valid railway ticket 

and does not attract section 143 of Railway Act, in-spite 

of the said fact on record, the appellant was forwarded 

in the court by effecting his arrest u/s 143 of Railway 

Act;  

 v. For that learned trial court below failed to take 

into consideration that the aim and significance of 

expression “fair and proper investigation”  in criminal 

jurisprudence is having twin purpose; 1) the 

investigation must be unbiased, honest, just and in 

accordance with law; 2) the entire emphasis on a fair 



6Crl. Appl. No. 11 (2)/2020 

 

investigation has to be brought out the truth of the 

case before the court of competent jurisdiction but in 

the case in hand it is found that the respondent No.3 to 

7 initiated the proceeding by fabricating a false story in 

disguise of secret information, illegally arrested Pankaj 

Singh, manufactured his confessional statement and 

produced the same in the judicial proceeding, got him 

detained in judicial custody, carried out illegal search. 

They also, repeated the aforesaid acts with the 

appellant herein although there was ample evidence on 

record that there was no occasion of commission of any 

offence u/s 143 of Railway Act and thereby played 

fraud with the court, which affected the administration 

of justice;   

 vi. For that learned trial court below failed to take 

into consideration that there are materials on record for 

initiating proceeding u/s 340 CrPC and the facts and 

circumstances reflects that it is expedient in the interest 

of justice and to uphold the dignity of the court that 

one enquiry should be made into the alleged offence. It 

is in disputed fact that the confessional statement of 

Pankaj Singh is a forged document and the same is 

produced in the court for sending him to judicial 

custody and to obtain his conviction;  

 vii. For that the appellant craves leave of the 

court to place some other ground(s) at the time of 
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hearing of the appeal.  

4. Lastly, the appellant prayed to allow the appeal 

and petition No.976/2020 and to pass an order, 

directing the learned trial court below to initiate 

proceeding u/s 195 CrPC in accordance with Section 

340 CrPC for commission of offence u/s 

120B/166/166A/167/182/193/211/219/342/348 IPC by 

the respondent No.3 to 8 for dishonestly arresting and 

detaining the appellant and to pass such order(s) which 

may deem fit and proper.  

 

5. I have heard learned counsel for the appellant 

and the respondents and perused the impugned order 

with the record. 

 

  POINT FOR DETERMINATION: 

6. Whether learned trial court below committed 

gross error of law as well as in facts in passing the 

impugned order; 

 

 DECISION AND REASON THEREFORE: 

 

7. From the record, it appears that one Pankaj Singh 

was taken into custody by E.O., after receive of an 

information that some blank railway  tickets will be 

dispatched to Bihar by one person named; PankajSingh 
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through DTDC courier service, Tinsukia. But later on, 

upon inquiry, it came to notice that the said railway 

tickets were not valid and original railway tickets. 

Hence, learned court below opined that enquiry/ 

investigation can be started on information or otherwise 

and there is no bar for an office to lodge, register and 

enquire into/ investigate the case. There is nothing on 

record to show that the opposite parties acted with 

intention to injure the accused or applicant. It is not 

within the purview of this court to interfere with the 

actual investigation or to direct the investigating agency 

how that investigation is to be conducted. Hence, the 

trial court did not invoke power u/s 340 CrPC.  

 

8. The section 340 CrPC reads as (1) When, upon an 

application made to it in this behalf or otherwise, any 

court is of opinion that it is expedient in the interest of 

justice that an inquiry should be made into any offence 

referred to in clause (b) of sub-section (1) of section 

195, which appears to have been committed in or in 

relation to a proceeding in that court, or, as the case 

may be, in respect of a document produced or given in 

evidence in a proceeding in that court, such court may, 

after such preliminary inquiry, if any, as it thinks 

necessary- (a) record a finding to that effect, --- 

(2) The power conferred on a court by sub-section (1) 
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in respect of an offence may, in any case where that 

court has neither made a complaint under sub-section 

(1) in respect of that offence nor rejected an 

application for the making of such complaint, be 

exercised by the court to which such former court is 

subordinate within the meaning of sub-section (4) of 

section 195..... 

 

9. Thus, the above provisions of law makes it clear 

that the power u/s.340 CrPC can be exercised by a 

Court before which an application is made or a Court to 

which the former court which neither rejected nor an 

application is made earlier, is subordinate to. But such 

power deals only to the offence prescribed u/s 195 

CrPC. There must be an opinion from the court before 

proceeding u/s 340 CrPC., in the interest of justice. 

Thus, it is absolutely clear that it is the discretion of the 

Court to proceed u/s 340 CrPC., on the basis of an 

opinion which only can be formed in the interest of 

justice in a proceeding before it. 

 

10. The mandate of provisions u/s 195 CrPC reads as 

(1) No court shall take cognizance- (a) (I) of any 

offence punishable u/s 172 to 188 (both inclusive) of 

IPC, or (ii) of any abetment of, or attempt to commit, 

such offence, or except on the complaint in writing of 
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the public servant concerned, or of some other public 

servant to whom he is administratively subordinate; (b) 

(I) of any offence punishable under any of the following 

sections of IPC namely, sections 193 to 196 (both 

inclusive), 199, 200, 205 to 211 (both inclusive) and 

228, when such offence is alleged to have been 

committed in, or in relation to, any proceeding in any 

court, or (ii) of any offence described in section 463, or 

punishable under section 471, section 475 or section 

476 of IPC, when such offence is alleged to have been 

committed in respect of a document produced or given 

in evidence in a proceeding in any court, or (iii) of any 

criminal conspiracy to commit, or attempt to commit, or 

the abetment of, any offence specified in sub-clause (I) 

or sub- clause (ii), [except on the complaint in writing 

of that court or by such officer of the court as that 

court may authorize in writing in this behalf, or of some 

other court to which that court is subordinate.] (2) 

Where a complaint has been made by a public servant 

under clause(a) of sub-section (1) any authority to 

which he is administratively subordinate may order the 

withdrawal of the complaint and send a copy of such 

order to the court, and, upon its receipt by the court, 

no further proceeding shall be taken on the complaint; 

Provided that no such withdrawal shall be ordered if the 

trial in the court of first instance has been concluded. 
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11. Thus, the provisions u/s 195 CrPC prescribes for 

procedure to be adopted in invoking the said provision 

in certain way only by a public servant or a subordinate 

court or its authorized officer on its behalf to a court in 

writing as a complaint in respect of offences prescribed 

therein. If such complaint in writing is received by a 

court and then, a court of competent jurisdiction can 

proceed u/s 195 CrPC otherwise not. In any case, the 

court invoking the power u/s 195 CrPC must give its 

complaint in writing. In the instant case, the trial court 

did not give anything in writing to its superior court to 

which it is subordinate. Hence, any higher court cannot 

cognizance with the same.  

 

12. So far as the false arrest of Pankaj Singh by the 

respondents is concerned, it appears that the said 

person was forwarded to another court since there was 

prima-facie material for other offence but not u/s 143 

Railway Act. Apparently, the said person was arrested 

following a secret information. Subsequently, the said 

person was not found involved in offence in terms of 

section 143 Railway Act but for commission of other 

offence. During the investigation, it was found that the 

appellant was involved in preparing PAN Card in the  

name of said Pankaj Singh and another through his 
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mobile phone. There is also recovery of several fake 

railway tickets from which Pankaj Singh was implicated. 

Hence, it appears that there are some materials against 

the appellant and Pankaj Singh to suspect of 

commission of any offence.  

 

13. Hence, in that case, it cannot be held that the 

respondents had dishonestly or malafide intention to 

arrest and detain the said person. Had there been no 

action by the respondents after receive of such secret 

information, then, there must be some impression of 

dishonesty or malafide intention of the respondents. On 

the above ground, it appears that there is no occasion 

to invoke the provision u/s 340 CrPC.  

 

14. In the case of allegation of recording confessional 

statement of Pankaj Singh by the respondents by 

manufacturing it with fabricated story, it appears that 

Pankaj Singh with the appellant are already implicated 

in some other offence and as such, it is not safe to rely 

such version. The said person would have anything 

against the respondents to escape from the clutch of 

law at that stage of the case against him.  

 

15. In B.K. Gupta vs. Damodar (2001)4 SCC 

370; it was held that there are two conditions on 
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fulfillment of which a complaint can be filed. Firstly, that 

a person has given a false affidavit in a proceeding 

before the court and, secondly, in the opinion of the 

court it is expedient in the interest of justice to make 

an enquiry against such person in relation to the 

offence committed by him. Both these conditions are 

required to be fulfilled.  

16. Similarly, it was held in Iqbal Singh vs. 

Meenakshi AIR 2005 SC 2119; that the court is not 

bound to make a complaint. Complaint will be made 

only if it is expedient in the interest of justice and not in 

every case.  

 

17. Thus, the above law makes it clear the conditions 

which are required to enquire into and to make a 

complaint in the opinion of a Court, it is expedient in 

the interest of justice. Unless these conditions are not 

fulfilled, the court is not bound to do so. The important 

requirement to invoke the section 340 CrPC is that in a 

proceeding must be before a court, a person has given 

false affidavit or other material and then, in the opinion 

of the court that it is expedient in the interest of justice 

to make an enquiry against such person in relation to 

the offence committed by him. In the present case in 

hand, such requirements are not apparent on the face 

of record which is needed in the interest of justice 
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neither a proceeding is pending before learned trial 

court to form such opinion. The application was filed 

during investigation of the case. No proceeding is 

started before learned trial court. No person is found to 

have committed to fulfill the conditions to take action 

by learned trial court u/s 340 CrPC. Therefore, this 

court finds that any valid ground to interfere with the 

impugned order passed by learned trial court below. No 

illegally is committed by learned trial court below in 

passing the impugned order. 

 

18. In the result, it appears that the instant appeal is 

devoid of merit and accordingly, it is dismissed. The 

impugned order is affirmed hereby. Send back the LCR 

to the Court concerned immediately. The case is 

accordingly disposed of.  

 

19. Given under the hand and seal of this Court on 

this 7thday of June, 2022.  

 

Dictated and corrected by:- 

 

 

       (C. Das) 
Sessions Judge,     Sessions Judge,  
    Tinsukia          Tinsukia  


