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SR CR case no. 979/16 

Union of India vs. Sri Upendra Singh 

 

IN THE COURT OF SPECIAL RAILWAY MAGISTRATE 

TINSUKIA, ASSAM 

 

 

Present:  Ms Pranjita Konwar, AJS 

Date of Judgment:  17-06-22 

 

SR CR Case No. 979/16 

RPF/POST/NTSK Case No. 1 (3)/16 

Under section  

3 (a) Railway Property (Unlawful Possession) Act 1966  

 

COMPLAINANT: Union of India. 

REPRESENTED BY:  Sri Y. K. Misra, Public Prosecutor. 

 

ACCUSED PERSON: 

1. Sri Upendra Singh  

Son of Late Ram Ayodhya Singh  

Betjan Road, Ward no. 2, Makum 

P.S. Makum 

District Tinsukia  

Assam----- Accused Person No. 1 

 

REPRESENTED BY:   Sri B. Singh, Advocate. 
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Union of India vs. Sri Upendra Singh 

Date of Offence:  31-03-16 

Date of Complaint:  31-03-16 

Date of Prosecution Report:  11-11-16 

Date of Commencement of Evidence:  29-10-18 

Date on which Judgment is reserved:   13-06-22 

Date of Judgment:  17-06-22 

Date of the Sentencing Order: None 

 

Accused Details 

Rank of the Accused A1 

Name of the Accused Sri Upendra Singh 

Date of Arrest 10-05-16 

Date of Release on Bail 10-05-16 

Offences charged with Under section 3 (a) Railway 

Property (Unlawful Possession) 

Act 1966  

Whether Acquitted or 
Convicted 

Acquitted 

Sentence imposed None  

Period of detention 
undergone during trial 

None  

 

JUDGMENT 

1. Md. N. Uddin, SI/RPF/TSK(N) filed a written complaint 

to the effect that on 31-03-16, he along with other staff 

rushed to a scrap godown of one Sri Upendra Singh when 

reliable information was received that some stolen railway 
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material were kept concealed in the godown. The godown 

was found to be in open condition and no one was found 

present with the owner reasonably suspected to have fled in 

order to evade arrest. Search was conducted in presence of 

local witnesses and 20 number of partly broken CST 9 pots 

were found kept under plastic scrap.  

2. The said complaint was received along with seized 

material, seizure list and card label and registered as 

RPF/POST/NTSK Case No. 1 (3)/16 dated 31-03-16 under 

section 3 (a) Railway Property (Unlawful Possession) Act 1966 

(herein after referred to as the Act) and the case was 

endorsed for enquiry and report. 

3. The enquiry on being concluded resulted in the Enquiry 

Officer (herein after referred to as EO) concerned to submit 

the prosecution report against the accused persons Sri 

Mozibar Rahman and Sri Upendra Singh under section 3 (a) 

of the Act. 

 

Trial 

4. In pursuant to the Court process, cognizance was taken 

of the offence alleged against the accused persons Sri 

Mozibar Rahman and Sri Upendra Singh. The case against 

accused person Sri Mozibar Rahman got disposed with the 

plea of guilt of the accused person being accepted by this 

Court. 

5.  The prosecution side adduced evidence before charge 

of 11 (eleven) witnesses out of 12 (twelve) total number of 

witnesses who were also put to cross examination by the 
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defence side. Formal charge in writing was framed against 

the accused person Sri Upendra Singh under section 3 (a) of 

the Act and the said charge on being stated to the accused 

person, the accused person pleaded not guilty and claimed to 

be tried. After closure of prosecution evidence, the statement 

of the accused person under section 313 CrPC was recorded 

by putting to the accused person the incriminating materials 

found against him during prosecution evidence. The accused 

person denied all the allegation against him and he also 

adduced evidence of 1 (one) witness in his defence.  

6. Heard argument of the learned counsels of both the 

sides. 

 

POINT FOR DETERMINATION  

7. Whether the accused person Sri Upendra Singh, on or 

about the 31st day of March 2016 at Makum, Tinsukia was in 

possession of railway property reasonably suspected of 

having been stolen or unlawfully obtained and thereby 

committed an offence punishable under section 3 (a) of the 

Act? 

 

DISCUSSION, DECISION AND REASONS THEREOF 

8. In the light of definition of the law let me now 

appreciate the evidence to see whether the accused persons 

committed the offence punishable under sections 3 (a) of the 

Act.  

9. PW 1 deposed that on 31-05-16, he had received 

information that some stolen railway goods are hidden at the 
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godown of A1 and that they recovered 20 number of CST 9 

pots, which were partly broken down, from there which were 

seized by preparing seizure list as well as card label; he had 

lodged a complaint petition before RPF Post. PW 2 deposed 

that on 31-05-16 he had come to know that police had come 

to a godown that belonged to A1, that he had seen police 

seize some railway goods from the godown and that he had 

put his signature on the seizure list. PW 3 deposed that on 

31-05-16 they had received information that some stolen 

goods had been kept at a scrap godown that belonged to A1 

and on searching the godown, they recovered 20 pieces of 

partly broken CST 9 pots, which were hidden behind plastic 

scrap; the recovered material were seized and brought to the 

RPF Post. PW 3 could identify the said material in Court. PW 

4 Sri deposed that on 31-03-16 he, along with other officer 

and staff and local police had, gone to a scrap godown at 

Makum when information was received that some railway 

material has been hidden at the godown and during search 

operation, 20 pieces CST 9 pots in broken condition were 

found inside the godown; the recovered material were seized 

by preparing seizure list and card label on which he along 

with two others had affixed their signatures. PW 4 could also 

recognise the recovered material in Court. PW 5 deposed that 

on 31-03-16 RPF officials had called him to scrap godown of 

A1 and he was shown the railway material which he was told 

to have been found during a search operation at the godown. 

PW 6 deposed that on 31-03-16 he had received information 

from reliable source that some railway material were hidden 
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in scrap godown of A1 in Makum and during a search 

operation, they found 20 pieces of CST 9 pots lying under 

plastic scrap which were brought to the Post after preparation 

of seizure list; he had received a formal complaint lodged by 

PW 1 and he had endorsed the case to PW 12 for 

investigation. PW 6 could also recognise A1 and the recovered 

material in Court. PW 7 deposed that on 31-03-16 he had 

received information that some CST 9 pots have been stolen 

from the Makum yard and on 01-04-16 he had visited the 

place of occurrence and he had filed an ejahar in this regard; 

he along with PW 12 conducted joint verification; he had 

inspected the seized material and submitted report in this 

regard and during inspection he had found that the seized 

material are 20 pieces serviceable CST 9 pots used in Indian 

Railways and not found in open market. PW 7 could also 

identify sample of seized material in Court. PW 8 deposed 

that on 31-03-16 he had gone, as per direction of OC of 

Makum Police Station, to a godown at Makum where railway 

police had recovered some railway property in his presence. 

PW 8 also deposed that the godown belonged to A1. PW 9 

deposed that on 26-06-16 the statement of co-accused 

person Sri Mujibur Rahman was recorded in his presence 

where Mujibur Rahman had stated that he was running a 

business of scrap goods at premises of A1 in Makum and the 

railway material kept concealed at the scrap godown was 

seized by RPF officials. PW 12, who is the EO, deposed that 

in course of enquiry he had conducted spot verification, 

visited the place of occurrence and prepared a sketch map of 
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the place of occurrence, recorded statement of A1 wherein 

A1 had stated that the scrap godown from which the railway 

material were recovered is situated at land of A1, that A1 had 

rented out scrap godown to Muzibur Rahman, that the scrap 

godown was run as per direction of A1, that A1 used to give 

advice to Muzibur Rahman with regard to the running of the 

godown and that A1 used to get a portion of the profits that 

were earned from the godown; that Muzibur Rahman had 

stated that A1 occasionally went to the scrap godown and 

looked after the affairs of the godown and that profits from 

the godown were also given to A1 and that Muzibur Rahman 

had kept in the scrap godown railway material from several 

feriwallas which he had kept at the godown; Muzibur Rahman 

had stated that A1 have taken his signature on several 

documents which were written in English; PW 12 had 

recorded the statements of PWs, got the material examined 

by Expert and on conclusion of enquiry, he had submitted 

Prosecution Report against A1 and co-accused person Sri 

Muzibur Rahman under section 3 (a) Railway Property 

(Unlawful Possession) Act. 

10. All the PWs were also duly cross examined by the 

defence side. 

11. In order to substantiate a charge under section 3 (a) of 

the Act, it is necessary that the ingredients of the section 

must be proved beyond reasonable doubt. The Honourable 

Supreme Court of India in State of Maharastra vs. Vishwanath 

Tukaram Umale :: 1979 Cri LJ 1193 SC has laid down that the 

essential requirements of the section which are that:  
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i. the property in question should be railway 

property, 

ii. it should reasonably be suspected of having been 

stolen or unlawfully obtained and 

iii. it should be found or proved that the accused was 

or had been in possession of that property.  

It is not in dispute that the property in question is railway 

property. It is seen from the evidence of PW 7 that the 

recovered material was CST 9 pots used in Indian Railways 

and not found in the open market and the same has not been 

disputed by the defence side. Before going into the matter 

whether the recovered material were obtained lawfully or 

unlawfully, let it be taken into consideration whether A1 was 

in possession of the recovered material. 

Now possession may be actual possession as well as 

constructive possession. Actual possession requires that the 

person in possession must be in actual physical custody of 

the thing in question, and must be aware as well of what that 

thing is. Constructive possession will apply where there is no 

actual possession, but there is circumstantial evidence that 

shows that the person in possession may still be attributed to 

having possession of a certain item. Constructive possession 

requires knowledge of the item, intent/consent to possess the 

item and control over the location of the item. Constructive 

possession can be established where the person is shown to 

have control over a place searched and knowledge that the 

items were in the place. Now, none of the PWs including 
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members of the search party have deposed that A1 was 

present at the scrap godown at the time of the search. So the 

question of A1 being in actual possession of the recovered 

material does not arise. It is the assertion of the defence side 

that A1 had let out the scrap godown on rent. Same has been 

corroborated by PW 2, corroboration is also found in the 

evidence of DW 1 and statement of co-accused person Sri 

Mozibar Rahman. The co-accused person had stated in his 

statement that he had opened a scrap godown on the land of 

A1 and that he had kept the recovered railway material in the 

godown as per the advice of A1. However the voluntariness 

of the co-accused person is not spelled out from evidence of 

PW 9 who had remained present at the time when the 

statement of the co-accused person was recorded. It is not 

clear whether the contents of the statement were read over 

and assessed to be correct by the co-accused person and PW 

9 also did not seem to able to say for certain if the paper on 

which he had put his signature might have been blank at that 

time. The defence side had also exhibited a notarised rent 

agreement made on 23-11-15 by which A1 had rented out his 

land to the co-accused person on monthly rental basis for a 

period of 11 (eleven) months and the prosecution side has 

not been able to establish that the said agreement had been 

procured by A1 with some malafide intention. DW 1 had also 

deposed that he had known the co-accused person since 3 

(three) years before the railway material were recovered from 

the scrap godown and presuming that a cordial relation 

existed between both the accused persons, it may also be 
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presumed that A1 had offered advice to the co-accused 

person in matters relating to the running of the scrap 

godown; however the prosecution side has also not been able 

establish the extent of the involvement of A1 in the running 

of the godown such that it may be said that A1 had the 

knowledge of, intent/consent to possess and control over 

the recovered railway material so that constructive 

possession of the recovered material may be attributed to A1.  

Situated thus, it is not deemed necessary to delve into 

the matter of the nature of the means by which the railway 

material came to be located at the scrap godown. 

 

DECISION 

12. In view of the discussion above, the point for 

determination is decided in negative and in favour of the 

accused person as there are no incriminating materials 

against him sufficient enough to prove his guilt beyond all 

reasonable doubts against the offence under which he had 

been charged. 

 

ORDER 

13. Accused Sri Upendra Singh is acquitted from the charge 

under section 3 (a) Railway Property (Unlawful Possession) 

Act 1966 and set at liberty. 
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14. The bail bond furnished by the accused person shall 

remain in force for a period of 6 (six) months from today in 

view of the provision of section 437 A CrPC. 

15. Material seized during enquiry to be disposed in due 

course of law and time. 

16. Judgment is pronounced in open court by reading out 

the operative part of same. Case is disposed on contest. 

Given under my hand and seal of this court on the 17th 

day of June 2022. 

 

 

 
(PRANJITA KONWAR) 

Special Railway Magistrate  

Tinsukia 
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APPENDIX 
 

Prosecution Witnesses: 

RANK NAME NATURE OF 
EVIDENCE 

PW 1 Md. Nayeemuddin Official witness 

PW 2 Sri Parshu Ram Singh Other witness 

PW 3 Sri Manash Saikia Official witness 

PW 4 Sri Samsul Haque 
Borbhuyan 

Official witness 

PW 5 Sri Pranab Ghosh Other witness 

PW 6 Sri Niren Saikia Official witness 

PW 7 Sri Bedanta Bikash Borah Expert witness 

PW 8 Sri Lohit Patra Official witness 

PW 9 Sri Hanif Ali Official witness 

PW 10 Sri Anwar Hussain Expunged  

PW 11 Smti Gita Devi Sharma Official witness 

PW 12 Sri Dinesh Chandra Baishya Official witness 

 
 
Defence Witnesses:  

RANK NAME NATURE OF 
EVIDENCE 

DW 1 Sri Upendra Singh Other witness 

 
 
Court Witnesses: 
None 
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Prosecution Exhibits: 

Sr. No. Exhibit number Description 

1 Exhibit 1 Seizure list 

2 Exhibit 2  Card label 

3 Exhibit 3  Complaint 

4 Exhibit 4 Statement of PW 2 

5 Exhibit 5 Statement of PW 5  

6 Exhibit 6 Ejahar 

7 Exhibit 7 Joint verification report 

8 Exhibit 8 Memo 

9 Exhibit 9 Expert report 

10 Exhibit 10 Seizure cum zimmanama 

11 Exhibit 11 Ledger book dated 13-04-16 

12 Exhibit 12  Statement of PW 7 

13 Exhibit 13 Confessional statement of 
accused person Sri Mozibar 

Rahman 

14 Exhibit 14 Statement of PW 9 

15 Exhibit 15 Confessional statement of 
accused person Sri Upendra 

Singh (expunged) 

16 Exhibit 16 Statement of PW 10 
(expunged) 

17 Exhibit 17 Certificate issued by Ward 
Commissioner, Ward no. 2, 
Makum Town Committee 

18    Exhibit 17 A Statement of PW 1 

19 Exhibit 18 Statement of PW 6 
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20 Exhibit 19  Statement of PW 3  

21 Exhibit 20  Statement of PW 4 

22 Exhibit 21 Statement of PW 8  

23 Exhibit 22 Sketch map of place of 
occurrence 

24 Exhibit 23 Prosecution report 

 
Defence Exhibits: 

RANK NAME NATURE OF EVIDENCE 

1 Exhibit A Sketch map of place of 
occurrence 

2 Exhibit B Medical prescription in the 
name of A1 

3 Exhibit C Notarised agreement dated 
23-11-15 

 
Court Exhibits: 
None 
 
Material Exhibits: 
None 

 
 
 
 
 
 

(PRANJITA KONWAR) 
Special Railway Magistrate  

Tinsukia 
 
 

 
 

 


