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IN THE COURT OF THE SESSIONS JUDGE :: :: TINSUKTA

Present: Shri Dipankar Bora, MA, L.L.M., AJS,
Sessions Judge,
Tinsukia

Date of Judgment22.07.2022

The case was committed on 21.08.2020 by learned 

Sub-Divisional Judicial Magistrate (M), Sadiya, Chapakhowa in 

G.R. Case No. 137/2020

Sessions Case No. 45 fCHl of 2020

U/s. 436/427 I.P.C.

(FIR No. 67 of Sadiva P.S.')
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COMPLAINANT: STATE OF ASSAM

REPRESENTED BY A.K. CHOUBEY, Ld. P.P., TINSUKIA

ACCUSED Sri Tutu Gogoi,

S/o Late Sakhidhar Gogoi,

R/o Seujnagar, Chapakhowa, 

P.S. Sadiya,

Dist. Tinsukia (Assam)
l-'V<>v

REPRESENTED BY ADVOCATE, SRI S. SARMA

Date of Offence 23.07.2020

Date of FIR 23.07.2020
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months u/s. 

427IPC.

JUDGMENT

The case of the prosecution in brief is that on 

23.07.2020, the informant Smti Juli Gogoi lodged an ejahar 

before Sadiya police station, alleging inter alia that on the 

same day at about 1 A.M., the accused Tutu Gogoi i.e., the 

y brother-in-law of the informant, after damaging their 

belongings kept in the house and by locking her and her 

mother-in-law inside, set the house on fire. They however 

somehow managed to save their lives after breaking open 

the grills of the house.

1.

oo
C.- i<D
Q

&£

2. On the basis of the ejahar, the police registered the 

Sadiya P.S. Case No.67/2020 u/s. 427/436/506 IPC and 

started investigation. During investigation, the Investigating 

Officer (I.O.) visited the place of occurrence and examined 

the witnesses. On completion of investigation, the police 

submitted charge-sheet against the accused 

u/s.427/436/506 IPC.

dQr

3. After production of the accused in the Court of
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learned Sub-Divisional Judicial Magistrate (M), Sadiya, 

Chapakhowa, he was furnished with the copies of the 

relevant documents as required u/s. 207 CrPC. As the 

offence u/s 436 IRC triable is exclusively by the Court of 

Sessions, learned court below committed the case to this 

court for trial. Accordingly, a separate Sessions 

registered and was taken up for trial.
case was

4. After hearing both the sides and upon perusing the 

materials on record, my learned predecessor framed 

\ charges u/s 436/427 IRC against the accused, which 

t-j being read over and explained, the accused pleaded not 

§7 guilty and claimed to be tried.

^strict 5
\ o. on

•poo
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£

5. During trial, the prosecution examined as many as 5 

(five) witnesses including the Investigating Officer (I.O.) in 

support of its case. After the closure of the prosecution 

evidence, the accused was examined u/s 313 CrPC wherein 

the accused pleaded innocence and he denied every
incriminating evidence that appeared against him. He

69®
refused to adduce any evidence in his support. The 

argument of both the sides was heard at length and the 

evidence on record is perused.

6. POINTS FOR DETERMINATION:

(I) Whether on 23.7.2020 at about 1 A.M. at Seuj
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Nagar, Chapakhowa under Sadiya P.S. the accused 

committed mischief by fire intending to cause or knowing it 

to be likely that he will thereby cause destruction of the 

building of the informant, which is ordinarily used as human 

dwelling and thereby committed an offence punishable u/s. 

436 of IPC?

(II) Whether the on the same day, place and time, the 

accused caused mischief by causing loss or damage to the 

property of the informant of Rs. 50/- or upwards and 

\ thereby committed an offence punishable u/s.427 I.PC?

DECISION AND REASONS THEREOF :

PW1 is the informant Smti Juli Gogoi. She deposed 

that the accused is her brother-in-law. On 23.7.2020 at 

about 1 A.M., the accused was making hue and cry in the 

their house. She resides with the accused in the same 

house. The accused was carrying a piece of iron and he 

started to hit the door of the room, where she along with 

her mother-in-law was sleeping. The accused started to 

damage the household articles in the drawing room, like 

showcase, inverter etc. He shouted that he will set them 

fire. She asked the accused not to damage the household 

goods. Thereafter the accused set fire on the battery of the 

inverter by means of a lighter. The accused bolted the door 

of her room, for which she and her mother-in-law could not 

come out. Then, she called her son, who was sleeping in

V'

on
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another room of their house. Her son called 

neighbours for help and accordingly, the neighbours 

and brought out both of them from the room by breaking 

the door. Neighbouring persons came for their rescue. The 

accused assaulted one Dipali Kachari by a bamboo stick 

under the impression that she was the informant. As a 

result, Dipali sustained injury on her head. The villagers 

apprehended the accused and tied him up. In the mean 

time, police came and the villagers handed 

|\ accused to the police. At about 2 A.M., fire brigade

'Si personnel reached the spot and extinguished the fire. Police 

examined her with other persons. Police seized half burnt 

inverter. Other items, like TV etc. were completely burnt. 

P.Ext.l is the seizure list and P.Ext.l(l) is her signature.

Thereafter, she lodged the ejahar at the police station vide 

P.Ext.2.

some

came

rife's over the£O
£

s^Wr/a Ass55^?'',

8. In her cross-examination, PW1 replied that the 

accused was sleeping in the drawing room at the relevant 

time. In the drawing room, there was a sofa set, an 

inverter, a TV and a bed with a table. The inverter was lying 

under the TV. The showcase was in touch with the TV set. 

The accused did not commit any such occurrence earlier. 

The money amounting to Rs.20,000/- had the denomination 

of Rs.500/- each were kept in the showcase, which was 

burnt completely. Her gold ornaments were wrapped in a
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cloth, which was kept in the showcase and the cloth 

wrapping the ornaments was burnt partially, but it 
handed over to the police. The gold

was not

ornaments did not
contain any burn stain, since the ornaments

box, which was partially burnt. She did not hand over the 

said box to the police. The currency notes 

burnt into ashes. She did not come out of her 

the accused was carrying a piece of iron by which he was 

damaging the household articles. She further stated 

she did not state before the police earlier that the

were kept in a

were completely 

room, since

that
% accused1 O)

co
set the TV, inverter etc. on fire by his lighter, since it

not asked to her. Police seized only the inverter and the 

cover of the showcase.

was'4
She denied that she deposed falsely 

that her TV, inverter, money and bed were burnt. She

denied that the inverter burnt due to short circuit of 

electricity connection and as such, showcase was also 

burnt, which was near the inverter.

9. PW2 is Sri Naba Kr. IMath. He deposed that on
23.7.2020, he was present in his father-in-law's house at 

s\oO& / Ghoomtibeel under Sadiya P.S. On the previous day, the 

dwelling house of the informant
Sgs

Tvn» was set on fire by the
accused. He came to know about the incident at about 3 

A.M. After receiving the information about the fire, he 

immediately rushed to the place of occurrence with his 

father-in-law and saw that the fire extinguisher vehicle left
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the place of occurrence after dousing the fire on the house 

of the informant in presence of police. He saw that one TV, 

showcase and inverter of the informant 

also saw that the informant sustained injuries on her leg 

due to the said incident, caused by glass. The police seized 

the inverter and showcase vide P.Ext.l.

were burnt. He

He came to know 

from the neighbours that on the previous night the accused 

was under delirium.

|\ 10. In his cross-examination, PW2 stated that the TV and

the inverter were kept inside the showcase. He cannot say,
if the occurrence took place due to electric short circuit of

the TV and inverter.

11. PW3 is Sri Bikash Gogoi. He deposed in his evidence 

that the accused is his uncle. On the day of occurrence at 

about 1 A.M. he was sleeping in a different house nearby 

the house of the informant and at that time, he heard a 

sound of breaking goods coming from the house of the 

informant. Accordingly, he went there, but the doors were
closed. He asked the accused to open the door, but he 

/ refused. He tried to open the door from the backside of the

house. In the meantime, the accused set fire on the house 

of the informant. Then, his mother/informant sought his 

help. Hence, he informed all the neighbours to come to the 

spot. Accordingly, the neighbours came and the iron grill
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broken and the complainant and his grandmother 

brought out of the house. In the mean time, the accused 

came out of the house by opening the door. He entered into 

the room and saw that all the belongings including TV, 

inverter, showcase and Cl sheet of the house were burnt. 

The cushions on the sofa set were put on fire. The bed was 

partly burnt. The accused after coming out of the house 

again attacked one lady neighbour, namely; Bohagi under 

the impression that she was his mother/informant, for 

which the local public apprehended the accused.

was were

Cj

S n 12. When we examine the cross-examination of PW3, 

do not find anything which incriminates the accused person 

on the offencejcharged against him. On the other hand, 

PW3 is found to have stated that he did not see as to how 

the articles inside his house were burnt.

wegV.
%'3,ASS3^

13. PW4 is Sri Babul Gogoi. 

informant is his wife and the accused is his younger brother.
He deposed that the

At the relevant time of occurrence, he was in the house of 
cLBss'onSlJ'fJV'> his neighbour, where one person died and due to silence

mode of his mobile phone, he could not receive the call. 

Then his son Bikash Gogoi brought him back from the 

house of his neighbour. Bikash Gogoi told him that his 

house was under fire. Accordingly, he came to his house 

and saw that his house was gutted by fire. The fire was
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already doused by fire service personnel at that time. By 

that time, the accused captured by the local public 

the ground of setting fire to his house. When he inquired, 

the accused did not reply. Accordingly, police

was on

was informed
and the ejahar was filed by his wife.

14. In cross-examination, PW4 stated that he 

seen the occurrence. His TV was kept near the showcase. 

The inverter and battery were kept below the TV. He

A cannot say, if the fire broke out due to electric short circuit 

<§- of inverter.

has not

15. PW5 is the I.O. Bipul Kr. Gogoi. He deposed that 

23.07.2020, he was working at Sadiya P.S.

Officer. On that day, the O.C., Sadiya P.S. namely; Dulal 

IMahanta registered the Sadiya P.S. Case No.57/2020 

u/s.427/436/506 I.P.C. and entrusted PW5 to investigate 

the case. Accordingly, he examined the informant Smti Juli 

; Gogoi at the police station. She alleged in the FIR that the

v‘f'n/ accused Tutu Gogoi being her brother-in-law, on the fateful 

judg@ night at about 1 A.M., after damaging belongings inside her 

house, set fire on the said belongings as well as in the 

house after locking her and her mother-in-law inside the 

house, but somehow after breaking open the grills of the 

house, they came out of the house to save their lives. Later 

on, the fire extinguisher vehicle doused the fire. He went to

on

as Second

Sessions
. Tinsuki3
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the place of occurrence and inspected the 

noticed that several half burnt belongings of the house 

scattered at the courtyard of the house. He found one TV, 
showcase and inverter being damaged by fire. The wooden 

button in the house was also burnt.

same. He

were

He drew a sketch map 

of the place of occurrence vide P.Ext.3. He seized one half

burnt inverter, showcase vide P.Ext.l. He examined the
witnesses at the place of occurrence, namely; Naba Kr. 

Nath, Juli Gogoi, Bikash Gogoi,

Buragohain and Babul Gogoi. He found the accused Tutu 

Gogoi sleeping in the house and as such, he apprehended

^ Districts Manki Sarkar, Molin
CJ %

him and brought to the police station.'4 He examined the 

accused and arrested him. He forwarded the accused to the 

court vide PExt.4. After completion of investigation, PW5 

filed the charge-sheet against the accused vide PExt.5.

$%Ass^

16. In his cross-examination, PW5 stated that he 

inspected the place of occurrence at about 12.50 PM. on
the same day. He did not take any photograph of the place 

of occurrence. He has not mentioned specifically, on which 

part of the house of the informant was burnt in P.Ext.3. He 

has not seized the half burnt wall button of the house of the'•v*-

complainant, since it was fixed on the wall. He has not 

seized the TV of the complainant and he has also not seized 

any ashes from the place of occurrence. Since the
complainant produced half burnt inverter and showcase, as
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such, he seized the same vide P.Ext.l. He seized the 

inverter and showcase while those were kept outside the 

house of the informant. He cannot say, wherefrom those 

seized articles were brought to be kept outside the house.

PW5 denied the suggestion that the house of the informant 

was not burnt and as such, he did not seize ash, button and 

no photograph was taken.

A 17. The I.O., PW5 further stated in his cross-examination 

f that the informant, PW1 Smti Juli Gogoi did not state to him
$

earlier that the accused shouted to set fire on her house 

and that she called her son, who informed the neighbours 

and broke the door of her house. PW5 also replied that 
PW3 Bikash Gogoi did not state to him earlier that the 

informant received injury on her leg by glass, for which she

taken to the hospital and the accused after coming out 

of the house, attacked one neighbour, namely, Bohagi under 

the impression that she was the complainant. PW5 stated 

that he has not investigated on the angle of short circuit 

may take place in the house of the complainant.

was

^9
iiQav

s^>
18. As we examine the evidence on record, we find that 

the FIR, Ext.2 lodged by the informant alleged that the 

accused had burnt her house on that night but she as PW1 

remained silent with regard to setting of her house by the 

accused on fire. Instead we find her deposing that the
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accused had set fire on the battery of the inverter by

of a lighter. According to her, the accused set the showcase, 

TV, inverter, bed,

means

money etc. on fire. However proving the 

seizure list, to which she was a witness, she testified that

the police seized only the inverter and the cover of the
showcase.

19. Contradicting the PW1, PW5 deposed that he

. the inverter and showcase while those 
* \
§\ ^e house of the informant. He

seized 

were kept outside

cannot say, wherefrom 

£/ those seized articles were brought to be kept outside the
CO

house. From the evidence of PW1, it therefore becomes 

clear that her house was not gutted in fire as was alleged in 

the FIR, Ext.2. PW5 further clarified that he did not seize
the TV and also did not seize any ashes from the place of 

Since the informant produced half burnt 
inverter and showcase, as such, he seized the same vide 

P.Ext.l.

occurrence.

20. We have noted that other Prosecution 

except the PW1 are not eye witnesses to the 

Under such circumstances, it can be safely held that the 

house of the informant was not set on fire by the accused. 

The prosecution has therefore failed to

witnesses

judga occurrence.Seesione j 
... Tinsukia

prove a case against 
the accused u/s 436 IPC. The accused is therefore acquitted 

from the offence charged against him u/s. 436 IPC.
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21. However cohesive evidence of prosecution witnesses
go to show that the accused on that night had set fire to 

the seized inverter and showcase belonging to the 

informant. Evidence of PW1 is supported by the other

witnesses examined by the prosecution. PW2 soon after the

occurrence, when arrived there, he saw one TV, a showcase 

and an inverter of the informant burnt. Likewise, PW3
arrived at the place of occurrence soon after to find that all
the be|ongings including TV, inverter, showcase inside the 

^§1 \%\ house of the informant were burnt. PW5 seized one half 
JU burnt inverter, showcase vide P.Ext.l from

VOVs
§

O
the place of

occurrence. We find nothing in the cross-examination of the 

PW1 revealing that the accused was not involved in setting 

fire on the said seized articles. Though there is no specific 

evidence that the damaged articles were worth Rs. 50/- or

upwards, it can easily be presumed that an inverter would 

cost more than Rs.50/-. Under the above circumstances, I 

find that the prosecution has been able to prove that the
accused caused mischief by causing loss or damage to the 

a property of the informant worth Rs. 50/- or upwards and

thereby has committed an offence punishable u/s.427 I.P.C. 

As such, I convict the accused u/s 427 IPC.

Sessions JudQ3
Tinsukia x

Xu.

22. The convict is heard on the question of sentence 

through video conferencing, which is recorded in separate
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sheets. He has stated that he is a poor man having a family 

to support. He has prayed for leniency.

23. It appears from the case record that the accused is in 

custody for about two years. The learned defence counsel 

during the course of arguments had submitted that 

considering the length of detention of the accused and he 

being a poor man having a family to support, the 

punishment of imprisonment may be set off.

\C>\^ \ O'O / igSjfca \ ip 24. Considering the materials on record and the 

V & /'S' statements of the convict on the question of sentence, the<D

convict Tutu Gogoi is sentenced to undergo, Simple 

Imprisonment for a period of one year and six 

months u/s. 427 IRC. The period of detention already 

undergone by him is set off. The seized articles be 

destroyed.

As the convict is in jail custody, inform the 

Superintendent, District Jail, Tinsukia for taking necessary 

S©6s\one action in the light of the sentence passed against the

^ convict. A copy of the judgment be forwarded to the

District Magistrate, Tinsukia in compliance with the Sec. 365 

Cr.P.C. The case is disposed of accordingly.

25.

9-
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Given under the hand and seal 
the 22nd day of July, 2022.

of this court on this

Dictated & corrected by:

3 (D. Bora)
Sessions Judge 

SpfpgjQRfoJudga 
X'TTnsuRia

|7 Sessions Judge
/ Judge

HnsukiaN
N,.
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APPENDIX

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution:

OFNATURE
EVIDENCE

RANK NAME

ComplainantSmti Juli GogoiPW1

Seizure witnessSri Naba Kr. NathPW2

Seizure witnessSri Bikash GogoiPW3

Flusband of the 

complainant
Sri Babul GogoiPW4

I.O./OfficialSri Bipul Kr. GogoiPW5^0'\str/c/,J
&£ %o

<1> B. Defence Witnesses, if any:£
&+A NATURE OF 

EVIDENCE
NAMERANK>%A?a,Ass^

NANANA

C. Court Witnesses, if any:

NATURE OF 

EVIDENCE
NAMERANK

NANANA

JudQ®Sessions j 
, TmsoKia
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f'

Sr. Exhibit Number DescriptionNo.
Exhibit
1/PW1/PW2/PW3 

Exhibit P-2/PW1 

Exhibit P-3/PW5 

Exhibit P-4/PW5 

Exhibit P-5/PW5

P- Seizure List

2
Ejahar 

Sketch map

Forwarding of the accused 

Charge-sheet

3

4

5

B. Defence: 

Exhibit NumberSr.
DescriptionNo.

NA NA NA
C. Court Exhibits:

Sr. Exhibit Number
DescriptionNo.

NA NA NA

__D- Material Objects:

Sr. Exhibit Number DescriptionNo.
1

Sessions Judge 

' . llnsukia
udga


