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IN THE COURT OF THE ADDL. SESSIONS  JUDGE-2 (FTC), TINSUKIA 

 
 
 

District :  Tinsukia 
 

 
Present :   Sri  J.K  Das,  AJS, 
        Addl. Sessions Judge-2, 

          (FTC), Tinsukia.    
  

 

       Criminal Appeal No. 06 (1) of 2017 

      (Arising  out  of G.R case no. 35/2016) 
 

 
1)  Sri  Deepak  Lohar  @  Sonar  @  Nanu, (22 Yrs.)  

 S/o.  Diliram  Lohar  @  Sonar, 

 
2)  Sri  Hemlal  Lohar @  Sonar @ Kaku, (29 Yrs.), 

 S/o.  Diliram  Lohar  @  Sonar, 
 

Both  are  residents  of : 

Maszid  Patty  Village,  Chapakhowa, 

P.O  &  P.S  Sadiya, 

                     District- Tinsukia, (Assam). 

  .....................Appellants. 

 
           -Versus-  

     

1. State of  Assam ..............Respondent 

                               /Opposite Party  No. 1. 

(Represented  by Addl. Public  Prosecutor) 
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2. Smti.  Anima  Chetia  Patra, 

W/o.  Sri  Suvanjay  Chetia  Patra, 

R/o.  Udai  Nagar  Village,  Chapakhowa, 

P.S.  Sadiya, 

                     District- Tinsukia, (Assam). 

  
 Appearance :- 

  Sri  B. Sharma  & Sri  A. Saikia. 

  Advocates...................For the Appellants. 

  Sri  R.C  Das, 

 Addl.  Public  Prosecutor appeared  for  the    

Respondents/Opp. Parties.  

 

            Date of Argument      :    30.06.2022 

            Date of Judgment       :    14.07.2022. 

 

  

J U D G M E N T 

 

1.        The instant appeal has been emerged against  

the impugned Judgment & order dated 01.03.2017 

passed by the Ld. Sub-Divisional Judicial Magistrate, 

Sadiya,  Chapakhowa  in G.R case no. 35/2016,   U/s. 

411/34 IPC,  thereby  convicting  the  accused/appellants,  

namely,  Sri  Deepak  Lohar  @  Sonar  @ Nanu  and  (ii) 

Hemlal Lohar  @  Sonar sentencing them  to  undergo  

S.I for  4 (four)  months   U/s. 411/34 IPC. 
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2.            Being  highly   aggrieved   and   dissatisfied 

with the impugned  Judgment  & order, the appellants  

namely, Sri  Deepak  Lohar  @  Sonar  @ Nanu  and  (ii) 

Hemlal Lohar  @  Sonar Sri  Dhanjyoti  Gogoi  among  

other  things   have drawn the attention to set  aside the  

impugned Judgment  & order  01.03.2017 on the  

following  among  other grounds :- 

 
(i) For that the Learned trial  court  below  has  not  

appreciated  the  evidence  on  the  record  in  

its  true  prospective. 

(ii) For that the evidence is  not  available  in  the  

case  to  prove  the  ingredients  of  U/s. 411/34  

of IPC  beyond  all  reasonable  doubt,  but  the  

Learned  Trial  Court  committed  the  errors  of  

law  as  well  as  fact  to  hold  the 

accused/appellants  guilty  and   as  such  the  

order  of  the  conviction  and  sentence  dated 

01.03.2017  is  liable  to  be  set  aside  and  

quashed. 

(iii) For  that  the  Prosecution/Respondent  having  

failed  to  prove  the   ingredients  of  U/s. 

411/34 of IPC  beyond  all  reasonable  doubts,  

and  having  failed  to  pace  materials  in  

support  of  this case,  hence  the  conviction  

and  sentence  passed  against  the  

Accused/Appellants   under   the  said  section  

of  law   is  bad  in  law  and  as  such,  the  
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same  is  liable  to  be  set  aside  and  

quashed. 

(iv) For that  the perusal  of  the  arrest  memo  of  

the  accused/appellants  it  appears  that  they  

were  arrested  on  15.04.2016 in  connection  

with   above  noted  case  and  they  were  

enlarged  on  bail  on  11.05.2016,  so  from  

the  date   of  arrest  and  their  subsequent  

release  on  bail,  they  have  spent 26 (Twenty 

Six)  days  behind  bar,  but  very  surprisingly  

the  ld. Trial  Court  while  pronouncing  the  

Judgment   did  not  set  off  the  period   of  

time  the  accused/appellants  has  already  

spent  behind   bar  from  the  full  conviction  

time  of  4(four)   month  time. 

(v) For  that   the  P.W No. 1;,  i.e,  the  complainant  

of  this  instant  case  named  as  Smti. Anima  

Chetia  Patra  in  her  cross-examination  by  the  

Defence  Counsel  before  the  Ld.  Trial  Court  

stated  that   she   did  not  know  whether  the  

above  named  accused/appellants  has  entered  

into  her  house  and  stolen  any  articles. 

(vi)  For  that  the  PW.  No. 2  named  as  Smt. Seet  

Chetia  Patra,  i.e,  the  daughter  of  the  

complainant  in  her  cross  examination  by  the  

Defence  Counsel   before  the  Ld.  Trial  Court  

started  that  the  Golden  Chain  was   

recovered  by  Police  from  one  Jeweler’s  but   
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she  did  not  know  from  whom  possession  

the  other  stolen  items  were  recovered. 

(vii)  For  that  the  PW.  No. 3 named  as  Sri  Gunin  

Buragohain  who   is  the  neighbor  of  the   

complainant  in  his  cross  examination  by  the  

Defence  Counsel  before  the  Ld. Trial  Court  

stated   that  she  did  not  know  whether  the  

accused/appellants  has  stolen  or  not. 

(viii)  For  that  the  PW.  No. 4 named  as  Sri Jushu  

Chiring  in  his  cross-examination    by  the  

Defence  Counsel  before    the  Ld. Trial  Court  

stated  that  he  don’t  know  who  had  stolen  

the  articles   of  the  complainant. 

(ix)  For  that  the  P.W No. 5  named  as  Sri  

Manoranjan  Gogoi   who   is  also  the  

neighbor  of  the  complainant  in  his  cross  

examination  by  the  Defence  Counsel  before  

the  Ld.  Trial  Court   stated  that  he  don’t  

know  who   has  stolen  the  articles  of  the 

complainant.  

(x)  For  that  the  P.W No. 6  named  as  Sri   Tek 

Bahadur  Biswakarma,  jeweler  by  profession,  

who  is  the  most  vital  witness  of  this  case  

stated  before  the  Ld.  Trial  Court  that  he   

alongwith  the  accused/appellants  went  to  

the  Police  Station  and  in  the  Police  Station  

Police  has  seized  the  stolen  jewellery  from  

his  possession   and  he  signed  in  the  
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Seizure list,  but  in  his  cross  examination  by  

the  Defence  Counsel  before  the  Ld. Trial  

Court  he  stated   that  the  accused/appellants   

has  kept  the  stolen  jewellery  items  in  his  

shop.  

         But  in  his  statement  U/s. 161  of  

Cr.P.C  before  the  Investigating  Officer,  he  

stated that   on  being  suspicious  of  the  

behaviour   of  the  accused/appellants  he  

informed  the  matter  to  the  Santipur  Police  

Station  and show  them  the  Jewellery  items  

and  later  on  Police  Personnel  from  

Chapakhow  Police  Station  came  to  his  shop  

and  he  handed  over  the  said  Jewellery  

items   to  the  police  and  police  has  seized  

the  same.  

        So  from  the  above  statements  it  is  

very  much  clear   that  the  said  stolen  items  

were  recovered   from  the  possession  of  the  

above  named  witness  and  not  from  the  

accused/appellants.  

(xi)  For   that  the  PW  No. 7  named  as  Sri  Amit  

Sonar,  who   is  a  Jeweler  by  profession  in  

his  statement  before  the  Ld.  Trial  Court  

stated   that  he  saw  a  golden  chain  and  

one  silver  ring  in  the   drawer  of  Sri  Tak  

Bahadur  Biswakarma  and   he  also  saw  the  

Police   has   come  to   the   shop  of  Sri  Tek  
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Bahadur  Biswakarma  took  his  signature   on  

the  Exhibit 3(2),  but  in  his  cross  

examination  by  the  Defence  Counsel  before  

the  Ld. Trial  Court   he  stated  that  he  do  

not   know  what  was  written  upon  the   said  

Seizure-list  as  police  has  not  informed  him  

regarding  the  contents  of   the  Exhibit. 

 

So  from  the  above  statements  it  is  very  

much  clear  that  the   said  stolen   items  

were  recovered  from  the   possession  of  the  

Sri  Tek  Bahadur  Biswakarma  and  not   from  

the  accused/appellants. 

 

(xii) For   that  the  PW  No. 8 named  as    Sri  Jitu  

Buragohain   who  is  a  home  guard  at  

Chapakhowa  Santipur  Out  Post,  in  his  

statement  before  the  Ld.  Trial  Court  stated  

that  the  Jeweler   has  brought  the  

accused/appellants  to  the  Police  station  and  

Police  has  seized   the  golden  chain  at  the  

police  station,  but  in  his  cross  examination   

by  the  Defence  Counsel  before  the  Ld.  Trial  

Court  he  stated   that  he  don’t  remember  

what items  were  seized   as  per  seizure list. 

 

and   on  the  day  when  the   Jeweler   has  

brought  the  accused/appellants   in  the  police 

station  no  seizure   was  made  by  police  and  
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he  further  stated   that  he  don’t  saw  what  

items  were  seized  by  police  as  per  the  

second  seizure list. 

 
So  from  the  above  statements  it  is  very  

much  clear   that  no  stolen  items  were  

recovered    at  the  police   station.    

 

(xiii) For   that  the  PW  No. 9 named  as    Sri  

Ganesh  Sonar  in  his  cross  examination  by  

the   Defence  Counsel  before  the  Ld.  Trial  

Court  he  stated   that  he  has   signed  the  

Exhibit  NO. 4(2)  at  the  Police  Station  and  

he  doesn’t  know  what  was  written   in  the  

said  seizure  list  as  Police   did  not  tell  him  

by  reading  it. 

 
But  as  per  the  record  of  Exhibit  No. 4 i.e  

Seizure  List  it  appears   that   the  seizure   

was  made  at  Maszid  Patty,  Chapakhowa. 

 
(xiv)  For   that  the  PW  No. 10 named  as    Sri Sunil  

Chetry  in  cross  examination  by  the  Defence  

Counsel  before  the  Ld.  Trial  Court  he  stated  

that   he  put  his  thumb  impression  in  the  

Seizure  of  mobile  handset  at  the  police  

station  and  he  further   stated   that   at  the  

time    of   purring  his  thumb   impression  on  

the  paper,  the  paper   was   blank   and  
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nothing   was   written  on  it.   

 
But  as  per  the  record  of  Exhibit  No. 5,  i.e  

Seizure  list  it  appears  that  the  seizure  was  

made at  Ex-colony  Chapakhowa. 

 
(xv) For   that  the  PW  No. 11 named  as    Smt.  

Maya  Deori  Sonar   stated   in  her  statement  

that  one  day  police  has   come  to  her  

house   in  search  of  a  mobile  handset  and  

thus  she  handed  over     the  said  mobile 

handset  to   the  police. 

 
(xvi)   For   that  the  PW  No. 12 named  as   Sri  

Manoj  Chiring,  by  profession  constable  at  

Shantipur  Out  Post  stated   before   the  Ld.  

Trial  Court  as  the  accused/appellants   has  

not  return  to  the  Police station,  he  himself  

went  to   the   house   of  the  

accused/appellants  with  the  I.O  and  seized  

2 (two)  Nos   of  chain.  Ear ring  and  golden  

and  silver   ring. 

 
But  as  per  the  record   of  Exhibit  4,  i.e    

seizure  list  it appears    that   the   seizure  

was  made  on    being   leaded  by  Sri  Deepak  

Sonar   and  the  PW No. 12   was   named     

as   seizure witness.    

 

(xvii)   For   that  the  PW  No. 13 named  as   Sri  
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Parmindar  Singh  who   was    the   

Investigating  officer  of  the  case  and  he  

stated   before  the  Ld.  Court   that  after  

receiving  secret  information  that   2 (two)  

boys   came  to  sell  one  golden  chain  and   

one  silver  ring  in a  Jewellery  shop    situated  

at   7  No.  Shantipur he  went   to  the  said  

jewellery  shop  of  Tek  Bahadur  Biswakarma   

and  recovered  and  seized    the  said  chain 

and  ring  in  presence  of  the  witnesses.  

          So. From the above deposition of PW.13 

it is very much clear that the police has 

recovered the golden chain and silver ring from 

the jewellery shop of  Tek  Bahadur  

Biswakarma and not from the above appellants, 

but instead of arresting said of  Tek  Bahadur  

Biswakarma, the I/O   made him a witness and 

arrested the above named accused/appellants. 

The act of the I.O shows that he did not 

properly investigate the case.  

 

(xviii) For   that  regarding the  recovery  of  stolen 

mobile   handset  is  concerned,  the  

complainant  has  not  provided  the  

Investigating  Officer   any  proof  of  regarding  

the  ownership  of  the   mobile  handset,  and  

without  providing  the  ownership   of  the  

mobile  handset,  it  cannot  be  certainly  said  
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that  the  complainant  was  the  owner  of  the  

said  seized  mobile  handset. 

 

(xix)  For  that  for  the  perusal  of  the  Arrest  

Memo  of  the  accused  persons  it  appears  

that  the  accused/appellants  were  arrested  

on  15.04.2016  at  about  1:00 P.M  at  Sadiya  

Police  Station,  but  very  surprisingly  the  

4(four)  seizure  lists   i.e  Exhibit  No. 3  on  

14.04.2016  at  3:30 PM,  Exhibit  No. 4  was  

made  on  15.04.2016  at  about  9:15  AM,  

Exhibit  No. 5  was  made  on  15.04.2016  at  

11:00  AM  respectively  and  the  remaining  

Seizure  Memo   was  prepared   on   

15.04.2016  at  12:30 P.M  and  very  

surprisingly  it  was  not  exhibited  during  the  

time  of  Trial  of  the  case. 

 

       So, from  the  above  seizure  lists  it  

appears   that  all  the  seizures  were  made  

prior  to  arrest  of  the  above  named  

accused/appellants. 

 

(xx)  For  that  from  the  above  depositions  of  all  

the  PWs,  no  one  specifically  and  

substantially  able   to  prove  their  allegation  

against  the   above  named  accused/appellants  

beyond  all  reasonable  doubts. 
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(xxi) For  that    the  above  named   

accused/appellants  were   the  victims     of   

circumstances    of  this  case  and  they  have  

been  falsely  implicated  in  this  case. 

 

(xxii) For  that    the  Learned  Trial  Court  did  not  

give  any  weight  to  the  denfense’s  version  

of  the  story  and  fully  accepted   the  case  of  

the  complainant  and  came  to  a  wrong  

finding  and  as  such   the  impugned  

Judgment   and  order  dated  01.03.2017  is  

liable   to  be  set  aside  and  quashed.  

 

(xxiii) For  that    the  Learned  Trial  Court   has  

passed  the  impugned  Judgment  only  on  the  

basis  of  presumption  available  in  favour   of  

the  complainant/respondents  whereas  failed  

to  discuss  the  rebuttal  evidence  and  without  

coming  to   a  logical  finding  passed    the  

impugned  judgment  and  order  dated  

01.03.2017  and  hence liable   to  be  set  aside  

and  quashed. 

 

(xxiv) For  that  the  findings  arrived  at  by  the 

Learned  Trial  Court  are  not  based  on  

materials  on  record  and  as  such,  the   same  

cannot   be  treated  as  Judicial  finding  and   

hence  is  liable to  be  set  aside  and  

quashed. The  conviction  and  sentences  
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having  been  based  on  such  finding  also  

cannot  be  sustainable  and  hence  the  

impugned Judgment  and  order  dated  

01.03.2017 is liable   to  be  set  aside  and  

quashed. 

 

(xxv) For  that  it  is  a  well  established  principle  of  

criminal  jurisprudence  that  the  prosecution’s  

case  has  to  stand  on  its  own  leg   and  to   

prove  the  case  beyond  all  reasonable  doubt  

and  mere  suspicion,  however  strong,  cannot  

take  place  of  proof.  In  the  instant  case,  

the  prosecution  having  failed  to  stand  

brings  home  the  charges  leveled  against  the   

accused/appellant in  accordance   with   the  

law.  Therefore,  it  can  be  safely  said  that  

the  order  and  judgment  dated  01.03.2017  

passed  by  the  Learned  Trial  Court is liable   

to  be  set  aside  and  quashed. 

 
(xxvi) For  that in  any  view of  nature  and impugned   

judgment  and  order  dated  01.03.2017 is  

liable   to  be  set  aside  and  quashed. 

 

(xxvii) For that  the  above  named  accused/appellants  

person  prays  before  your Honours  Court  to  

admit  this  appeal   petition  and  further  be  

pleased  to pass  such  other  necessary  order  
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as  the  Honourable  Court   will  deem  fit  and  

proper  to  meet   the  ends   of  justice. 

  

3.          The  Opposite  Party contested  the appeal. 

4.           I have   heard  the   arguments  advanced  by   

the learned counsels of both the parties. 

 

          Discussion, Decision & Reasons thereof: 
 

5.        Before   appreciating    the   rival   contention   of   

the  Ld. Counsels for  the respective  parties I have  gone  

through  the  evidence of  the  PW’s.   

 

6.        PW.1, Amina Chetiapatra, the complainant stated 

that on the next morning of occurrence she came to 

know that burglar took away their gold ornaments and 

one mobile handset. She immediate  informed  the  

matter  to  the  police. Ext. 1 is  the  ejahar,  Ext. 1(1)  is 

her  signature. Later on,  Police  recovered  her  golden  

ornaments  and  gave  them  to  her   zimma.  Ext.  2  is  

the  zimmanama  and  Ext. 2(1)  is  her  signature. In  

cross-examination,  the PW.1  could  not  say  as  to  

whether   the  accused  person  committed  theft  or  not.   

 

7.         PW.2,  Sweety  Chetiapatra  is  the   daughter  of  

PW.1.  On  the next  morning  they  learnt  that  burglar  

committed theft  of  ornaments  and  one  mobile  

handset  from  their  house.  Her  mother  lodged  a  

complaint  in  this  behalf  at  the police  station.  In  

cross-examination,  the PW.2  stated   that  later  on,  
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she  learnt  from  the  police   that  accused persons  

committed   the  offence. She  further  stated   that  

police  recovered  the  gold  chain from  one  Goldsmith.  

However,  she  admitted   that  she  could  not  say  as  

to  wherefrom  the   remaining  articles  were recovered  

by  the police. 

 
8.          PW.3,  Gunin  Buragohain  stated   that   being  

a  neighbour,    he  came  to  know  about  the  incident  

from  the   complainant and  he  also went  to  their  

house. He  learnt  about  the  theft  of  gold  ornaments  

and  one  mobile  handset. However,  in  his  cross-

examination,  PW.3  admitted  the  he  could  not  say  as  

to  whether  the  accused  persons  committed   the  

theft  or  not. PW.4,  Jushu  Chiring  and  PW.5,  

Manoranjan  Gogoi  are  also  neighbours  of   PW.1. 

They  also  stated  that  on  the  next  morning  of  

incident,  they  came  to  know about  the  burglary  in  

the  house  of  the  complainant. However, in  cross-

examination  both  of  PW.4  and PW.5  stated  that  they  

could  not  say  as  to  who  committed  theft. 

 
9.         PW.6,  a  goldsmith  stated  that  one  day  in  

the  month of  April,  2016,  at  about  10 AM,  the  

accused  persons  came  to  him  and  showed  him  one  

gold  chain and  one  silver  ring  and  requested  him  to 

purchase  the  ornaments.  PW.6  told  them  that  he  

would  purchase   the  ornaments  at police  station. 

Accordingly,  they  went to  Shantipur  Police  Out  Post  
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and upon interrogation  by  the  In-charge, Shantipur  

Police  Station,  the  accused persons  admitted  that  the  

ornaments  were  stolen. Police  seized  the  ornaments  

from  PW.6 vide  Ext. 3,  wherein  3(1) is   his  signature. 

In  cross  examination  the  PW,6  denied  the  suggestion  

that he  did  not  go  to the  police  outpost alongwith  

the  accused  persons after they came to  sell  the  

ornaments. PW,6 also denied  the  suggestion  that  

accused  persons  did  not  go  to his shop. PW.7,  Amit  

Sonar  is  a  Goldsmith    and  he  has  his  shop  near  

PW.6.  PW.7  stated that   one  day  he  saw  the  

accused  persons  came  to  the  shop  of  PW.6  and  he  

also  notice one  gold  chain  and  one  silver  ring  in  the  

shop  of  PW.6. He  also  stated  that  he  heard PW.6  

saying   to  the  accused  persons  that  he  would  

deposit  the  ornaments  in  the  police  station  and  the  

matter  would  be  resolved  there.  Thereafter,  he  saw  

the  accused  persons  and  PW.6  going  towards  the  

pTek  Bahadur  Biswakarma,  olice  outpost.  On  that  

very  day,  police  came  to  the  shop  of  PW.6  and  

took  the  signature   of  PW.7  on Ext. 3.  Ext. 3(2)  is  

his  signature.  In  his  cross-examination,  PW.7  stated  

that  he  put  his  signature  on  Ext. 3  as  a  witness.  

However,  he  admitted  that  he  could  not  say  as  to 

what  was  written  on  Ext. 3.  PW.8  Jitu  Buragohain  is  

a  Home  Guard  from  Santipur  Police Outpost. He  

stated  in  his  evidence  that  one  day  PW.6  came  to  

their  outpost  alongwith  the  accused persons. PW.6  
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told  them  that  the  accused  persons  came  to  sell  

one  gold  chain  to  him. Police  seized  the  gold  chain  

at  the  police  station  vice  Ext. 3  and PW.8  put  his  

signature i.e  Ext. 3(3). Later  on  police  seized  certain  

other  ornaments  vide   Ext. 4  wherein  he  put  his  

signature  i.e. Ext. 4(1).  In  cross-examination,  PW.8 

stated  that  he  could  not  remember  as  to  what  

articles  were  seized  though  the  seizure  lists.  He  also  

stated  that  he  could  not  say   as  to  wherefrom police  

seized  articles  through Ext. 4. 

 

10.       PW.9,  Ganesh  Sonar  stated   in his  evidence  

that  one  day,  while  he  was  sitting  in  the  house  of  

the  accused  persons, police  came  there  and  accused  

Deepak  Sonar  brought  out  some  ornaments  from  his  

house  and  handed  over  the  same  to  the  police. 

Police  seized  those  ornaments  and  he  put  his  

signature  on  the  Seizure-list. Ext. 4  is  the  seizure list  

and  Ext  4(2)  is  his  signature. In  his  cross  

examination,  PW.9  admitted  that  he  could  not  say  

as  to  what  was  written  on  Ext. 4.  He  also  stated  

that  he  put  his  signature  at  the  police  station. 

PW.10  Sunil  Chiring,  a  Mason,  stated   in  his  

evidence  that  7/8  months  ago,  while  he  was  

working  in  the   house  of  one  Maya  Deori,  Police  

came  there  and  Maya  Deori   handed  over  one  

mobile  handset  to  the  police. In  this  context,  he  put  

his  thumb  impression   on  Ext-5.  In  his  cross-
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examination,  PW.10 stated  that  only  he  was  present 

there at  the  time  of  seizure  of  the  mobile handset.  

He  also  stated  that  he  put  his  thumb  impression  on  

a  blank paper. PW.11   Maya  Deori  Sonar  stated  in her  

evidence  that  about  7/8  months  ao  the  accused  

persons,  who  are  her  relatives,  gave  her  a  mobile  

phone  on  her  request. On  the  next  day, police  came  

to  her  and  asked  for  the  mobile  handset.  She  

handed  over  the  mobile  handset  to   the  police.  In  

her  cross-examination,  PW.11  admitted  that  she  had   

no  idea  that  the  mobile  handset  was  a  stolen  one.  

She  also  stated  that  at  the  time  of  handing   over   

the  mobile  phone  to  police,  nobody  else  was  

present  there.  PW.12  Manoj  Chiring  is  a  constable  

from  Santipur  Police  Outpost.  He  stated  in  his  

evidence  that  one  day  in  the  month   of  April,  2016,  

PW.6  came  to  their  police  outpost  alongwith  the  

accused  persons  and  informed   them  that  the  

accused  persons  wanted  to  sell  one  gold  chain  to  

him.  Out  of  suspicion,  they  kept  the  gold  chain  in  

the  police  station  but   the  accused  persons  never  

returned  to  take  the  chain  back. Later on,  he  went  

to  the  house  of  the  accused persons  alongwith  the  

Investigating  Officer  of  this  case  and  recovered  and  

seized  two  chains,  gold  earning,  one  gold  and  one  

silver  ring  there  from.  In  his  cross-examination,  

PW.12  stated  that  other  people  were  also  present   

at  the  time  of  seizure   from   the  house  of  the  
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accused  persons. 

 
11.       PW.13  SI  Parminder  Singh  conducted  the  

Investigation  of  this  case.  He  visited  the  place  of  

occurrence,  drew  sketch  map  of  the  same  and  

recovered  and  seized  the  stolen  mobile  phone  from  

PW.11.  Ext. 3(4),  Ext. 4(3)  and  Ext. 5(1)  are   his  

signatures  on  seizure  lists.  After  verification  of  the  

ownership,  he  gave  the  zimma  of  the  stolen  articles  

to  the  complainant  vide  Ext. 2.  After  conclusion  of  

the  investigation,  he  submitted  charge-sheet  against  

the   accused  persons   U/s. 457/380/411/34  IPC.  Ext. 

6  is  the  charge-sheet  and  Ext. 6(1)  is  his  signature.  

In  his  cross-examination, PW.13  admitted   that  there  

is  no  eye  witness  to  the  occurrence. He  also  

admitted   that  at  the  time  of  making  seizure  

through   Ext. 3  and  Ext. 4,  other  people  were  also  

present  there. 

 
12.        From   perusal  of  the  entire  evidence  on  

record,  the  evidence of PWs  i.e  PW.1  who  lodged   

FIR  in  police  station while  she  came  to  know   on  

the  morning  that  her  golden  chain  and  mobile phone  

was  stolen by  someone  which  PW.2  also  narrated  

the  same  version  as  well  as  PW.3  also  narrated  

same  version  of  PW.1  and  PW.2,  PW.4  & PW.5.  

 
13.         PW.6  who  is  the  goldsmith  deposed  before   

this  court  that  one day in  the  month  of  April,  two  
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persons  came  to  his  shop  with  golden  chain  and  

one  silver  ring  for  selling  the  item,  but  the  PW.6  

brought them  to  the  police  station  with  some  

ornaments  at  police  station  but  one  of  the witness,  

i.e  PW.8  contradicted  the  version  of    PW.7.  The  

PW.8  deposed  that  chain  was  seized  in police  station  

while  they  brought  to  sell  the  golden  chain  upon 

PW.6.  PW.7,  one   of  the  goldsmith  deposed  that  he  

knows   the  goldsmith  Tek  Bahadur  Biswakarma.  The  

version  of  PW.7  is  that   he  saw  the  accused  person  

in  Tek  Bahadur  Biswakarma’s  shop  and  saw  that  

one  golden  chain  and  one  silver  ring  in  the  drawer  

of  his  shop. PW.9  also   contradicted   other  witnesses. 

PW.9  deposed  that  he  was   sitting   in  the   residence  

of  accused  Deepak Sonar  and some  ornaments were 

brought  out    by the  accused  from  his  house  and  at  

that  time Police  seized  the  ornaments.  These  

witnesses  contradicted  the  other  witnesses. 

 
14.        During  deposition of  I.O  before  this  court,  he  

stated  that  during  his  investigation,  he  came  to  

know  from  a  secret  information  that  two  persons  

trying to sell  silver   ring  and  golden  chain  to  his  

shop  and   immediately,  the  I.O  proceeded  to  the  

goldsmith  shop  and  I.O  seized the     golden  chain  

and  silver  ring    in  presence  of  witnesses,  but  

during  cross-examination  the  I.O  admitted  that  there  

is  no  eye  witnesses  at  the  time  of  seizure, Ext. 3.  
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15.        On  perusal  of  the  entire  evidence,  it  

appears  that  there  is  a  contradiction that I.O  seized  

the  stolen  property  in  the  shop  of  goldsmith  i.e,  

PW.6  and  PW.6  himself  deposed  that  he  brought  the  

accused  person  alongwith  the  golden  chain  and  

silver  ring  to  the police  station  and  police  seized  the  

same  at  police  station which  found  more  

contradictory.  PW.7  saw  the  chain  and  ring  in  the  

drawer  of  the  goldsmith, i.e. PW.6. 

 
16.         Ld. Sub-Divisional Judicial Magistrate, Sadiya,  

Chapakhowa    on  perusal  of  the  evidence  held  stolen  

property  found  from  the  possession  of  the  accused 

person  but  I.O  during  deposition  before  this  Court  

submitted  that  the  stolen  items  recovered  from  the   

Jewellery  shop  of   Sri   Tek Bahadur  Biswakarma  and  

not  from  the  appellant.  It  is  the  duty  of  the  

Investigating Officer   to  implicate the  accused Sri   Tek 

Bahadur  Biswakarma,  but  instead  of  arresting  the  

I.O, as  made  him  witness.  The  statement   deposed  

by  I.O   is  contradictory  with  the  statement  of Sri   

Tek Bahadur  Biswakarma relating  recovery  of  stolen   

items. The  complainant  failed  to  prove  the  ownership  

of  mobile   handset.  The  seizure-list  was  not  properly  

exhibited   at  the  time of  trial  of  this  case.   

 
17.       From  overall   perusal  of  the  Judgment, it  

appears  that  the  Ld. Sub-Divisional Judicial Magistrate, 
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Sadiya,  Chapakhowa   has  not  properly  discussed  the  

evidence  of  PWs.  From  the    evidence  it  appears  

that  PWs could  not   specifically  prove  the  allegation  

against  the  accused/appellant  on  benefit  of  doubt. 

The Ld.  Trial  court   only  on  the  basis  of  presumption 

available  and  failed  to  discuss  the  rebuttal   evidence   

and   giving  to  logical  finding  passed  in  impugned  

Judgment  dated 01.03.2017.  Accordingly,  the impugned  

Judgment  dated 01.03.2017  is  liable  to  set  aside  and  

quashed. 

 

18.          In  view   of  above  it  appears  that  the  view  

taken  by  Learned  trial  court  is  not  in  conformity  

with  law  and  as  such,  it   is  not  sustainable   in  the  

eye  of  law. 

 
 

O   R   D   E   R 

 

19.          Under  the  above  facts  and  circumstances  

of  the  case,  it  appears  that  there  is  merit  in  the  

appeal. Accordingly,  the  appeal  is  allowed.  

Accordingly,  the  impugned  Judgment and order  so  

passed  by  Learned  Trial  Court  is  set  aside. The  

appellants are  not held  guilty U/s. 411/34  IPC  and  

they  are  acquitted  and  set  at  liberty.  

 

20.        The  bail  bonds  of  the appellants  shall  

however,  remain  in  force  for  another  6 months U/s. 

437-A Cr.P.C.  
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21.  Send  down  the   G.R case no. 35/2016 to  the 

Court of Ld. Sub-Divisional Judicial Magistrate, Sadiya,  

Chapakhowa alongwith   a  copy  of   Judgment  in 

appeal. 

 
22.  Given under my hand and seal of this Court on 

the  14th day of  July, 2022. 

  

 

   Dictated and corrected by me: 

 

 

    ( J.K  Das )                             ( J.K  Das )                 
         Addl. Sessions Judge-2                   Addl. Sessions Judge-2                             

       (FTC), Tinsukia.                    (FTC), Tinsukia           

                          
 

   


