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1. M/s. Makum Motors (ledo),

A proprietorship concern of the plaintiff 

No.2,

having its head office at Tulsiram road, 

Tinsukia town,

P.O. & P.S. Tinsukia,

District - Tinsukia, Assam.

2.Smt. Puspa Devi Jain,

Wife of Sri Vijay Kumar Jain, 

Resident of Tulsiram Jain, 
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P.O. & P.S. Tinsukia,

District - Tinsukia, Assam.
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G Nent Group,

Rajgarh road, Guwahati. 

781007~~ /-- x
/v>- . Defend antA'SUXs

This suit coming on for final hearing on 21/06/2022 in the 

presence of the following learned Advocates:

For the plaintiffs: Learned counsel Mr. B.K. Kejriwal

For the defendant: Learned Senior counsel Mr. B. Dutta

And having stood for consideration to this day, the Court 

delivered the following judgment:-

JUDGMENT

l.The plaintiffs have filed this suit for recovery of money and 

other reliefs.

PLAINTIFF'S CASE IN BRIEF

2.The case of the plaintiff is that the plaintiff no.l is a 

proprietorship of the plaintiff no.2 and having its principal 

place of business at Tulsiram road, Tinsukia town, 

Tinsukia, Assam and being managed by the husband of the 

plaintiff no.2, Sri Vijay Kumar Jain, vide Power of attorney 

dated 27/03/2006. The plaintiff no.l, being a dealer of M/S 

I.O.C. Ltd. A.O.D. Digboi, sells its product to different 

customers in cash as well as on credit and as per their 

business norms, if the bills are not paid within a period of

15 days from the date of purchase, the debtors are liable
Page 2 of 28MUNSIFF No.1
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to pay the outstanding bills with 18 % interest per annum 

from the date of purchase.

3. As per business relationship, the defendant entered into a 

written agreement with the plaintiffs on 30/06/2009 for 

supply of diesel and petrol with the condition to pay the bill 

within 15 days from the date of purchase along with 02 

(two) nos. of cheques as security; cheque no. 318105 for 

Rs. 5,00,000/- and cheque no. 318112 for Rs. 3,00,000/-, 
both drawn at Federal bank branch, Fancy bazaar, 

Guwahati, that in case of default in payment of bills, the 

^| said 02 (two) cheques shall be presented for realising the 

payments.o

4. Accordingly, the defendant started purchasing diesels from 

the plaintiffs on credit and initially, the defendant was 

regular in making the payments but later the defendant 

started defaulting in making the payments. As a result a 

sum of Rs. 59,768.06/- (Rupees fifty nine thousand seven 

hundred sixty eight and six paisa) remained unpaid and 

hence became outstanding in respect of bill nos. 3070 

dated 01/06/2011, 3080 dated 07/06/2011 and 3085 dated 

09/06/2011. The defendant, despite several requests made 

by the plaintiffs, both verbally and by way of writing, failed 

to clear their outstanding bills. The defendant, in reply to 

the plaintiff's letter dated 13/03/2012, vide his letter dated 

23/03/2012, admitted the dues but stated that there was
shortage in supplies and further that the supplies were 

adulterated. Finding no alternative option, the plaintiffs,

MUNSIFF No.1 Page 3 of 28



Dhiren Pegu, AJS 
Munsiff No.l, Tinsukia 

M.S. No.17/2014

through their legal counsel, sent a legal notice 

26/07/2013, demanding payment of Rs. 83, 182.06/- 

(Rupees eighty three thousand one hundred eighty two 

and six paisa) (inclusive of interest @ 18 % up to 

31/05/2013). But the said legal notice also failed to evoke 

any kind of response from the defendant. The plaintiffs 

then presented the cheque bearing no. 318112 of Rs. 

3,00,000/- for encashment but the same was dishonoured 

due to insufficiency of fund on 08/04/2014. Left with no 

option, the plaintiffs filed the instant money suit for 

realising an amount of Rs. 91,916.06/- (Rupees ninety one 

thousand nine hundred sixteen and six paisa) (inclusive of 

interest from 10/06/2011 to 31/12/2013) along with future 

.'interest with effect from 01/01/2014 till recovery of the 

-decreetal amount.

dated

o

V SERVICE OF PROCESS

5.That upon admission of the plaint for hearing, summons 

was issued upon the defendant by the Court. The 

defendant appeared and filed his written statement.

PLEAS TAKEN BY THE DEFENDANT IN WRITTEN 

STATEMENT

6. The answering defendant took the pleas like the suit is not 

maintainable in law and in facts, that the plaintiffs have no 

right and authority to file the suit as there was no contract 

or agreement as alleged, that the plaintiff's firm has no 

legal status to institute the suit, that as there is no legal

MUNSIFF No.1
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and concluded contract between the plaintiffs and the 

defendant, the relief claimed by the plaintiffs is illegal and 

un-enforceable, that Sri Vijay Kumar Jain has no locus 

standi to file the instant suit and as well as that the plaint 
has not been signed and verified by proper person as per 

law, that affidavit was not filed as per section 26 of the 

Code of Civil Procedure (CPC in short and hereinafter) etc.

7. The answering defendant also denied in toto all the claims 

and averments made by the plaintiffs in their plaint and 

put the plaintiffs to strictest proof of the same. The 

answering defendant, though denied the execution of the 

agreement 30/06/2009, admitted the fact that the 

6^\ defendant used to purchase petroleum products from the 

yvjshop premises of M/s Makum Motors (Ledo) sometime in 

kM? yoytash and sometimes on credit and further that the cheque 

no. 318105 for Rs. 5,00,000/- and cheque no. 318112 for 

Rs. 3,00,000/-, both drawn at Federal bank branch, Fancy 

bazaar, Guwahati were given for security purpose only 

without any instructions for encashment in case of default. 
The answering defendant also took the plea that they 

purchased the FiSD on credit from the plaintiff no.l for 

supply to Bharti Airtel but since Bharti Airtel did not pay 

the bills to the answering defendant on fuel adulteration 

ground and further that as there was supply shortage and 

not as per requirement, the answering defendant asked 

the plaintiffs to look into the matter and settle the accounts 

but received no response from the plaintiffs. The

A 0F9-O
-:•/ ¥4

UJ

V'w

answering defendant further took the plea that as the
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plaintiffs failed to file the original documents along with the 

plaint at the time of filing of the suit, the plaintiffs are not 

entitled to any of the reliefs as claimed for and the suit of 

the plaintiffs is liable to be dismissed with cost.

ISSUES FRAMED IN THE SUIT

8. Upon going through the pleadings of the plaint as well as 

the written statement filed by the answering defendant, 

my learned predecessor-in-office framed the following 

issues

i. Whether the suit is maintainable in law 

and facts?

ii. Whether the plaintiff is entitled to recover 

a sum of Rs. 91,916.06/- (Rupees ninety 

one thousand nine hundred sixteen and 

six paisa) only from the defendant?

iii. To what other reliefs (if any) the parties 

are entitled to?

EVIDENCE ADDUCED BY THE PLANTIFF SIDE

9. During the trial, the plaintiff filed the evidence-in-affidavit 

of Sri Vijay Kumar Jain as PW-1. The PW-1 was cross- 

examined and discharged.

10.The plaintiff side has also exhibited the following 

documents in support of their claim.

i. Exhibit 1 - Agreement dated 30/06/2009.

MUNSIFF No.1
ASSAM
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ii. Exhibit 1(1) - Signature of the Sri Vijay Kumar 

Jain.

iii. Exhibit 2 - Power of attorney dated 27/03/2006.

iv. Exhibit 2(1-4) - Signature of the plaintiff no.l.

v. Exhibit 2(5) - Signature of the Sri Vijay Kumar 

Jain.

vi. Exhibit 2(6) - Signature of the Sri Vikas Jain.

vii. Exhibit 2(7) - Signature of the Sri Balbir Singh.

viii. Exhibit 2(8) - Signature of the Sri Dipti Bora.

ix. Exhibit 3 - Bill no. 3080 dated 07/06/2011.

x. Exhibit 3(1) - Credit coupon.

xi. Exhibit 4 - Bill no. 3070 dated 01/06/2011.

xii. Exhibit 4(1) - Credit coupon.
' xiii. Exhibit 5 - Bill no. 3085 dated 09/06/2011.

xiv. Exhibit 5(1) - Credit coupon.

xv. Exhibit 6 - Outstanding register.

xvi. Exhibit 6(1) - Relevant portion at Outstanding 

register.

xvii. Exhibit 7 - Plaintiffs letter dated 13/03/2012. 

xviii. Exhibit 7(1) - Signature of the Sri Vijay Kumar

Jain.

Exhibit 8 - Defendant's letter dated 23/03/2012.

xx. Exhibit 9 - Plaintiff's letter dated 28/03/2012.

xxi. Exhibit 9(1) - Signature of the Sri Vijay Kumar 

Jain.

xxii. Exhibit 10 - Legal notice dated 26/07/2013. 

xxiii. Exhibit 11 - Postal receipt dated 26/07/2013. 

xxiv. Exhibit 12 - AD card.

XIX.

MUNSIFF No.l
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Cheque no. 318112 for Rs.xxv. Exhibit 13
3,00,000/-. 

xxvi. Exhibit 14 Cheque return memo dated

08/04/2014.

11. Since the defendant, despite being given several 
opportunities, failed to file their evidence, the defendant 
evidence was accordingly dispensed with and the matter 

proceeded for arguments.

* / ARGUMENTS ADVANCED BY THE PARTIES
•f-\ riNS^'

12.The learned counsel for the plaintiff both verbally argued 

and submitted synopsis of his argument highlighting mainly 

the following namely - that the defendant admitted to the 

purchase of H.S.D. from the plaintiff no.l in his written 

statement, that the claim of the defendant that adulterated 

diesel was supplied to the defendant is without any basis 

as the defendant failed to lead any evidence on that 
behalf, that the plea of the defendant that Sri Vijay Kumar 

Jain has no locus standi to file evidence in the instant suit 

is not tenable in view of the Power of Attorney dated 

27/03/2006 granted in favour of Sri Vijay Kumar Jain by his 

wife i.e. the plaintiff no.2 and in view of section 120 of the 

Indian Evidence Act, that the plea of the answering 

defendant that Sri Vijay Kumar Jain has no locus standi to 

file the instant suit is not tenable as the plaint has been 

duly signed and verified by the plaintiff no.2. Learned 

counsel further argued that since the Books of account has

Page 8 of 28MUNSIFF No.l
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been exhibited in original by the plaintiffs, the same is not 
required to be certified and audited by a chartered 

accountant as argued by the learned counsel for the 

defendant. Learned counsel also argued that if there was 

no concluded contract between the parties, then why did 

the defendant give the 02 (two) nos. of cheques as 

security purpose and as per the dictionary meaning of 
'security', the meaning of security cannot be fulfilled if the 

same cannot enforced. Learned counsel further argued 

that the defendant has not denied or disputed the claim of 
the plaintiffs regarding the supply of the HSD to the 

defendant but only taken the plea that the same is 

adulterated and non-payment of bills by Airtel, which is 

beyond the pleadings of the instant case. Further that, 

though the PW-1 has been cross examined by the
7 1

defendant side at length, however, failed to impeach the 

credibility of the said witness. Learned counsel accordingly 

submitted that in view of the abovementioned submissions 

along with the evidences on record, the suit of the plaintiff 

be decreed with cost.

13. On the other hand the learned counsel for the answering 

defendant verbally argued and submitted his arguments 

highlighting mainly the following namely - that the plaintiff 

has filed the suit without proper representation as there 

are no details of the defendant in the cause title of the

plaint, that the Exhibit nos. 3 and 5 are issued in the name 

of the G-Nent (Airtel) and not the defendant, that in Exhibit 

nos. 3 and 5, there are no receipts showing the name of
Page 9 of 28

a*-

MUNSFF No.1
NNSlIKIA, ASSAM



Dhiren Pegu, AJS 
Munsiff No.l, Tinsukia 

M.S. No.17/2014

the defendant, that in Exhibit nos. 2(1), 4(1) and 5(1), 

there are no mention of the defendant, that the person 

who has prepared the Exhibit nos. 3-5 has not been 

examined as witness by the plaintiff side, that Exhibit-6(1) 

cannot be considered as Book of Account as per section 34 

of the Indian Evidence Act, that the person who has 

prepared the Exhibit-6(1) has not been examined by the 

plaintiff side as witness, that Exhibit 8 is not an admission 

but only a letter proposing settlement of accounts. Learned 

counsel further argued that the defendant has disputed all 

the exhibits of the plaintiffs and that there is no 

acknowledgment of the debts by the defendant side and 

accordingly prayed that the suit of the plaintiffs be
s> 'U

^dismissed with cost.
T'

I -I-
DISCUSSIONS, DECISIONS AND REASONS THEREOFo.'f

★
'A'su*^

14.1 have carefully perused the pleadings in the plaint and the 

written statement filed by the answering defendant. I have 

also seen and perused the examinations-in-chief filed in 

the form of affidavit by the PW-1 as well as heard the 

arguments put forward by the learned counsels for the 

both the sides. Having so heard and perused, I shall now 

discuss and decide the aforementioned issues accordingly.

ISSUE NO.(i)

Whether the suit is maintainable in law and facts?

15.The answering defendant in his written statement 

contended that the instant suit is not maintainable. Order

MUMSFF No.1
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VIII Rule 2 of the CPC mandates that the defendant must 

raise by his pleading all matters which shows the suit to be 

not maintainable.

16. At this juncture, I would like to refer to the arguments 

advanced by the learned counsel for the defendant that 

the plaintiff has filed the suit without proper representation 

as there are no details of the defendant in the cause title 

of the plaint and that Sri Vijay Kumar Jain has no locus 

standi to file the instant suit as the plaint has not been duly 

signed and verified by the plaintiff no.2, on the basis of 

which the defendant side has submitted that the instant 

suit is liable to be rejected as the same is not maintainable.

17.1 shall discuss the questions of law at issue first with

__ reference to the provisions of the CPC. The relevant

provisions of the CPC that must be borne in mind are: 
# \^wder IV Rule 1, Order VI Rule 14, Order VI Rule 15, Order

N>

<30 o-°iH Rule 1, Order III Rule 2 and Order VII Rule 11 of the
\ ■'!

V
\ 'A'SU ’̂^X' CPC.

18. Order VI Rule 14 CPC requires that every pleading i.e. a 

plaint or a written statement, shall be signed by the party 

and his pleader, if any, provided that where a party 

pleading is, by reason of absence or for other good cause, 

unable to sign the pleading may be signed by any person 

duly authorized by him. Order VI also contains provisions 

as to what a pleading should contain and should not 

contain; for instance, Order VI Rule 2 provides that

pleadings should contain in a concise form a statement of
Page 11 of 28MUNSIFF No.1
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all the material facts but should not state the evidence by 

which material facts are to be proved. Order VII Rule 1 

enumerates some essential particulars to be stated in a 

plaint.

19.Order VI Rule 14 CPC, provides that in certain 

circumstances a pleading may be signed by any person 

duly authorized by the plaintiff to sign the plaint or to sue 

on his behalf. The expression "signed by any person duly 

authorized by him to sign the same" in Rule 14 need not 

be restricted to written authorizations. If the authorization 

is proved, even an oral authorization should be taken as 

^sufficient and there is no reason to read Order VI Rule 14

^as requiring written authorization or a power of attorney.of
i /

Order HI Rule 2, describes who the recognized agents 

referred to in Order III Rule 1, are. Order III Rule 1, 

applies only to appearances, applications, or acts in or to 

any Court, required or authorized by law to be made or 

done by any party in such Court. The signature on a plaint 

is not an appearance, or application, or act in or to any 

Court. The presentation of a plaint may be an act to or in a 

Court, but the mere act of signing a plaint would not be an 

act in or to a Court. A plaint can be signed outside the 

Court. It would not therefore come within the scope of 

Order III Rules 1 and 2. The presentation of a plaint in a 

Court would also not be governed by Order III Rule 1, as 

the presentation of a plaint is not required or authorized by 

law to be made or done by a party to such Court.

Page 12 of 28
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21. Order IV Rule 1, which refers to presentation of a plaint, 

does not require the presentation to be made or done by a 

party. Order IV Rule 1, merely provides that every suit 

shall be instituted by presenting a plaint to the Court or 

such officer as it appoints in this behalf. Order IV Rule 1, 

does not specify by whom a plaint is to be presented. A 

plaint can therefore be presented by any person.

22.The question is whether the provisions contained in Order 

VI relating to signing, verification and presentation of the 

plaint relate merely to procedure or whether a plaint which 

does not strictly comply with the requirements of Order VI 

would cease to be a valid plaint and would be a nullity 

^because of such defects or irregularities. It is true that 

o/when a plaint is presented to the Court or to such officer 

as the Court appoints, it is open to the Court or to the 

officer to point out the defects or irregularities to the 

person presenting the suit and to require him to rectify the 

defects or irregularities. But can it be said that the defects 

or irregularities would make the presentation of the suit 

itself invalid although the plaint is admitted and particulars 

of the plaint are entered in a register of suits as provided 

by Order IV Rule 2? In this connection it is necessary to 

note that Order VII Rule 11, which refers to the rejection 

of a plaint, enumerates only four cases in which a plaint 

has to be rejected, but it does not enumerate any of the 

defects or irregularities referred to in Order VI Rules 14 

and 15, or Order VI Rule 2. It is clear from the provision

^ -z
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contained in Order VI that these rules relate only to 

procedure, and the better view would be to regard them as 

mere matters of procedure and to hold that if a plaint is 

not properly signed or verified but is admitted and entered 

in the register of suits, it does not cease to be a plaint and 

the suit cannot be said not to have been instituted merely 

because of the existence of some defects or irregularities 

in the matter of signing and verification of the plaint.

23.The PW-1 in his evidence-on-affidavit has reiterated the 

same set of facts and circumstances as narrated in the 

plaint and the same is not repeated here for the sake of 

brevity. During his cross-examination, the PW-1 stated that 

the plaintiff is a proprietorship firm and that he has 

^'adduced his evidence on the strength of being the power 

of attorney holder of the proprietorship firm.

•f'.
-n

O

24. In the instant suit, perusal of the plaint reveals that the 

plaint has been signed and verified by the plaintiff no.2 

and the affidavit signed and filed by the PW-1 Vijay Kumar 

Jain, on behalf of the plaintiff no.2 being the lawful 

attorney holder of the plaintiff no.2. The signature of 

plaintiff no. 2 on the plaint is therefore sufficient. Further, 

the PW-1 Vijay Kumar Jain has filed the affidavit stating 

himself to be lawful attorney of the plaintiff no.2 and being 

well conversant with the facts of the case. It is thus clear 

that on 07/05/2014, when the plaint was filed and 

registered, the PW-1 Vijay Kumar Jain was the lawful
I

MUNSIFF No.1
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attorney of the plaintiff no.2 and was well conversant with 

the facts of the case.

25. In my considered opinion and in view of the 

abovementioned provisions of law, it is sufficient and does 

not call for rejection of the plaint as neither of the pleas 

taken by the defendant, questioning the maintainability of 

the suit, fall within the scope and ambit for rejection of 

plaint under Order VII Rule 11. Hence, issue no. (i) is 

decided in affirmative in favour of the plaintiffs.

ISSUE NO.(ii)

Whether the plaintiff is entitled to recover a sum of 

jzRs. 91,916.06/- (Rupees ninety one thousand nine 

^/tiundred sixteen and six paisa) only from the 

defendant?

\

26. It is the case of the plaintiffs that the defendant after 

purchasing diesel from the plaintiff no.l, failed to make 

payments amounting to a sum of Rs. 91,916.06/- (Rupees 

ninety one thousand nine hundred sixteen and six paisa) in 

respect of bill nos. 3070 dated 01/06/2011, 3080 dated 

07/06/2011 and 3085 dated 09/06/2011.

27. In order to support his contention, the plaintiff has 

exhibited the bill no. 3080 dated 07/06/2011 as Exhibit-3, 

bill no. 3070 dated 01/06/2011 as Exhibit-4 and bill no. 

3085 dated 09/06/2011 as Exhibit- 5. On this, learned 

Senior counsel had argued that the Exhibit nos. 3, 4 and 5 

does not contain any kind of acknowledgment of the

MUNSIFF No.1
NN61IKJA, ASSAM
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defendant, that the Exhibit nos. 3(1), 4(1) and 5(1) also 

does not contain any mention of any kind of names of the 

defendant and further that the PW-1 has himself during his 

cross-examination stated that Exhibit nos. 3, 4 & 5 do not 
contain any signatures of the defendant firm, however, I 
cannot accept the argument advanced by the learned 

Senior counsel on this that the said Exhibits does not 
contain any kind of acknowledgment of the defendant as 

upon a careful perusal of the Exhibit no. 3(1), it reveals 

that on 07/06/2011, H.S.D. of 1000 litres was received and 

the same has been signed and sealed by G-NENT, Rajgarh 

road, Guwahati-7 and that the Exhibit-3 is the invoice 

issued against the credit coupon i.e.
Similarly, it also reveals that the Exhibit-4(1) and 5(1) are 

arjthe credit coupons for supply of H.S.D. of 900 litres on 

/ 01/06/2011 and 460 litres on 09/06/2011 and that the 

Exhibit-4 and Exhibit-5 are the bill invoices for the same. A 

careful perusal of the Exhibit 4(1) reveals that vehicle no. 
is given as 1731, which appears to be the last 04 (four) 

digits of the registration no. of the said vehicle and the 

challan no. as 28417. Now, a careful scrutiny of Exhibit-4 

clearly reveals that the said Exhibit contains the same 

challan no. i.e. 28417 and same vehicle no. i.e. 1731. 
Similar is the case for Exhibit-3(1) and Exhibit-3 as it 

contains the same challan no. i.e. 28418 and vehicle no. 
9185. Similarly, Exhibit-5(1) and Exhibit-5 also contains the 

same challan no. i.e. 28419 and vehicle no. 9185. 
Therefore, it is clearly established that on 07/06/2011,

Exhibit no. 3(1).
/ ■

-n
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H.S.D. of 1000 litres worth Rs. 38,710/- (Rupees thirty 

eight thousand seven hundred and ten), on 01/06/2011, 

H.S.D. of 900 litres worth Rs. 34,839/- (Rupees thirty four 

thousand eight hundred and thirty nine) and on 

09/06/2011, H.S.D. of 460 litres worth Rs. 17806/- 

(Rupees seventeen hundred eight hundred and six) were 

purchased by the defendant from the plaintiff.

28. In order to prove their contention of the abovementioned 

03 (three) nos. of transactions, the plaintiff has relied upon 

and exhibited their books of account maintained by the 

plaintiff in their usual course of business i.e. the Exhibit-6 

and Exhibit-6(1) being the extract of the same. I have seen 

and perused the Exhibit-6. Upon such perusal, I have no 

hesitation in opining that the said Exhibit-6 appears to be a 

o/books of account kept and maintained in the regular
i /

v vsuw'V7 course of business.

29.The defendant in their argument as well as in their written 

statement has stressed upon the plea that no such 

agreement existed in between the plaintiffs and the 

defendant for sale and supply of H.S.D and petrol, 

however, the successive transactions of sale and supply of 

H.S.Ds that took place between the plaintiffs and the 

defendant and admitted by the defendant vide their letter 

dated 23/03/2012 as Exhibit-8, clearly disproves this 

contention of the defendant even though the PW-1, during 

his cross-examination, stated that he does not remember

IV
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the name of the partner of the defendant firm who has 

signed the Exhibit-8.

30.The plaintiff side also marked and exhibited their letter 

dated 13/03/2012 as Exhibit-7 wherein the plaintiff 

requested the defendant to clear their outstanding dues of 

Rs. 1,14,581.60/- (Rupees one lakh fourteen thousand five 

hundred eighty one and sixty paisa), with 18 % interest 

per annum, in respect of bill nos. 2970 dated 21/04/2011, 

3070 dated 01/06/2011, 3080 dated 07/06/2011 and 3085 

dated 09/06/2011. The plaintiff side also marked and 

exhibited the reply of the defendant dated 23/03/2012 as 

Exhibit-8. A perusal of the Exhibit-8 clearly reveals that the 

ues/outstanding amount have been clearly admitted, 

owever, the same has not been cleared due to the 

reasons provided thereunder. From a purview of the 

written statement filed by the defendant, it clearly reveals 

that the defendant has not disputed the Exhibit -8 and its 

content. However, the defendant has raised a number of 

pleas for non-payment of their dues outstanding towards 

the plaintiffs i.e. firstly shortage of fuel and secondly 

rejection of bills by bharti airtel due to adulteration of fuels 

supplied by the plaintiffs.

31. At this juncture, it is relevant to mention herein that the 

Hon'ble Apex Court, time and again, in a catena of 

judgments, have held that that no party should be 

permitted to travel beyond its pleadings and parties are 

bound to take all necessary and material facts in support of
)-
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the case set up by them. In the instant case, this Court is 

of the opinion that the plea taken by the defendant at the 

time of raising the issue of payment of outstanding bills by 

the plaintiffs i.e. shortage of fuel and secondly rejection of 

bills by bharti airtel due to adulteration of fuels supplied by 

the plaintiffs, are beyond the pleadings and cannot be 

accepted. Even if for argument sake it is accepted that 

there was a shortage of fuel and adulteration of fuels, the 

defendant ought to have raised and brought the same to 

the notice of the plaintiffs at the appropriate time of sale 

and supply of the fuels and not at the time when the 

dispute arose as regard the non-payment of outstanding 

dues. Further, even if for argument sake it is accepted that 

I ^ mere was a shortage of fuel and adulteration of fuels, the 

*/ defendant side ought to have led evidence to prove their 

own case and not by making mere assertions, which the 

defendant side has completely failed in the instant case.

o 6.
V.

i”':

i

32. Section 101 of the Indian Evidence Act states that, 

"Whoever desires any court to give judgment as to any 

legal right or liability dependent on the existence of facts 

which he asserts, must prove that those facts exist". When 

a person is bound to prove the existence of any fact, it is 

said that the burden of proof lies on that person. Section 

103 of the Act talks about burden of proof as to particular 

fact. The burden of proof as to any particular fact lies on 

that person who wishes the court to believe in its 

existence, unless it is provided by any law that the proof of

that fact shall lie on any particular person. Section 104 of
Page 19 of 28
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the Indian Evidence Act states that the burden of proving 

any fact necessary to be proved in order to enable any 

person to give evidence of any other fact is on the person 

who wishes to give such evidence.

33. In the instant case, by making mere assertions without 

proving their own case, the defendant cannot be allowed 

to shift the onus of proof upon the plaintiffs. Also it is a 

settled law that the either parties cannot be allowed to 

take advantage of the weakness of the other. Each party 

has to prove their own case by leading cogent evidence.

34.The defendant in the instant case has relied upon the 

judgment passed by the Hon'ble Apex Court in 

^ Rangammal Vs. Kuppuswami & Anr. reported in 2011 

^>^(12) SCC 220 regarding the subject of burden of proof 

/^wherein the Hon'ble Apex Court while discussing subject 

★ /and scope of section 101 of the Indian Evidence Act, has 

held that when a person is bound to prove the existence of 

any fact it is said that the burden of proof lies on that 

person and until such burden is discharged, the other party 

is not required to be called upon to prove his case. The 

Hon'ble Apex Court further observed that it is for the court 

to examine as to whether the person upon whom burden 

lies has been able to discharge his burden or not and that 

the other party cannot be allowed to take advantage of the 

weakness of the other.

v/ OF 4,
O

m\ 7 v r

'VsuK^

35.The defendant also relied upon the judgment passed by

the Hon'ble Apex Court in Chandradhar Goswami & Ors
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vs The Gauhati Bank Ltd, reported in AIR 1967 SC 

1058 wherein the Hon'ble Apex Court has held that no 

person can be charged with liability merely on the basis of 

entries in books of account, even where such books of 

account are kept in the regular course of business and that 

there has to be further evidence to prove payment of the 

money which may appear in the books of account in order 

that a person may be charged with liability thereunder, 

except where the person to be charged accepts the 

correctness of the books of account and does not challenge 

them.

36. On the other hand, to counter the defendant, the plaintiff 

has relied upon the judgment passed by the Hon'ble Apex 

Court in Ishwar Dass Jain (dead) thr. Lrs. Vs. Sohan 

Lai (dead) by Lrs. reported in AIR 2000 SC 426

wherein the Hon'ble Apex Cort, while discussing the 

subject and scope of section 34 of the Indian Evidence Act, 

has held that;

"It will be noticed that sanctity is attached in 

the law of evidence to books of account if the 

books are indeed "account books i.e. in 

original and if they show, on their face, that 

they are kept in the "regular course of 

business". Such sanctity, in our opinion, 

cannot attach to private extracts of alleged 

account books where the original accounts are 

not filed into Court. This is because, from the 

extracts, it cannot be discovered whether the
Page 21 of 28MUNSIFF No.l
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accounts are kept in the regular course of 

business or if there are any interpolations or 

whether the interpolations are in a different 

ink or whether the accounts are in the form of 

a book with continuous page-numbering. 

Hence, if the original books have not been 

produced, it is not possible to know whether 

the entries relating to payment of rent are 

entries made in the regular course of 

business."

37. At this juncture, I would like to refer to section 34 of the 

Indian Evidence Act for the sake of brevity. Section 34 

states as under;

Entries in books of account, including those 

maintained in an electronic form when 

releva nt-

Entries in books of account, including those

maintained in an electronic from, regularlyI*
';7 kept in the course of business, are relevant 

whenever they refer to a matter into which 

the Court has to inquire, but such 

statements shall not alone be sufficient 

evidence to charge any person with liability.

^ 0F4,
6-.O

uj

-t.
----------- ^

38.Thus from a plain reading of section 34 of the Indian 

Evidence Act, it reveals that mere entries in "account 

books" regularly kept in the course of business are 

admissible though they by themselves cannot create any
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liability as they have to be supported by other 

independent evidences.

39. In the instant case, the plaintiff side has not only 

exhibited the extract copy of the books of account 

regularly kept in the course of business but also 

exhibited the books of account itself which has not been 

challenged by the defendant. Further, the entries in the 

books of account i.e. the Exhibit-6(1) is also supported 

and corroborated by the Exhibit nos. 3, 4 and 5.

40. It is a settled law that the normal rule which governs 

civil proceedings is that a fact will be said to be showed 

^ ^ it's proved by a preponderance of probabilities.

Perhaps this is the reason that under the Indian
!

O

-p
vidence Act, section 3, a fact is claimed to be proved 

/when the court either believes it to exist or considers its 

existence so probable that a prudent man ought, under 

the circumstances of the actual case, to work the 

supposition that it exists. In Syad Akbar Vs. State of 

Karnataka reported in (1980) 1 SCC 30, the Hon'ble 

Apex Court while dealing with in details the distinction 

between negligence in civil law and in criminal law, held 

that there is a marked difference as to the effect of 

evidence, namely, the proof, in civil and criminal 

proceedings. The Hon'ble Apex Court observed that in 

civil proceedings, a mere preponderance of probability is 

sufficient, and the defendant is not necessarily entitled 

to the benefit of every reasonable doubt; but in criminal

§
V ■■'f

V * /
X vsuv^
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proceedings, the persuasion of guilt must amount to 

such a moral certainty as convinces the mind of the 

court, as a reasonable man, beyond all reasonable 

doubt.

41. In view of the aforesaid discussions and in view of the 

section 34 of the Indian Evidence Act coupled with the 

observations as laid down by the Hon'ble Apex Court in 

Ishwar Dass Jain (dead) thr. Lrs. Vs. Sohan Lai 

(dead) by Lrs. (Supra), I have no hesitation in holding 

that the plaintiff side has been able to prove their case by 

preponderance of probabilities that the defendant failed to 

make payments amounting to a sum of Rs. 91,916.06/- 

(Rupees ninety one thousand nine hundred sixteen and six 

paisa) [inclusive of interest from 10/06/2011 to 

31/12/2013] in respect of bill nos. 3070 dated 01/06/2011, 

3080 dated 07/06/2011 and 3085 dated 09/06/2011. 

Hence, issue no. (ii) is decided in affirmative in favour of 

the plaintiffs.

4-'
y^SSUE NO.(iii)

yo To what other reliefs (if any) the parties are 

entitled to?

Lu

V -?

V VStJ^y

42.The defendant also has contended that in the Exhibit-1 i.e. 

the agreement dated 30/06/2009, there is no mention of 

any rate of interest as claimed by the plaintiffs. Further, 

the PW-1 also during his cross-examination stated that in 

the Exhibit-1, there is no agreement terms for payment of 

interest in default of payment of bills. However, a perusal
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of the Exhibit nos. 3(1), 4(1) and 5(1) clearly reveals that 

there exists an agreement clause which mentions further 

interest for delayed payment @ 18 % from the date of bill. 

Hence, in view of the discussions made and decision 

arrived at issue no. (ii), it is conclusively proved that in 

case of delayed payment, 18 % interest would be 

chargeable on the bill amount from the date of bill.

43.Therefore, in view of the discussions made and decisions 

arrived at the foregoing issue nos. (i-ii), this Court is of the 

opinion that the plaintiffs are entitled to a recovery of 

outstanding dues amounting to Rs. 91,916.06/- (Rupees 

ninety one thousand nine hundred sixteen and six paisa) 

along with future interest @ 18 % per annum with effect 

from the date of filing till realization of the decreetal 

amount from the defendant.

44. Further, this Court is also of the considered opinion that 

the plaintiffs are also entitled to the cost of the suit from 

the defendant.

45. All the aforesaid discussions go on to prove the case in 

$\favour of the plaintiffs.

ORDER

--^46.Therefore, considering the above discussions and decisions 

arrived at issue nos. (i-iii), the instant suit is decreed on 

contest with cost and the plaintiffs are granted the

following reliefs.
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i. A decree for recovery of money of Rs. 

91,916.06/- (Rupees ninety one thousand nine 

hundred sixteen and six paisa) along with 

future interest @ 18 % per annum with effect 

from the date of filing of the instant suit till 

realization of the decreetal amount from the 

defendant and

ii. The costs of the suit, to be paid by the 

defendant to the plaintiffs.

47. Prepare a decree accordingly within a period of one week.

48. Given under my hand and seal of this Court on this 29th 

day of July, 2022.

Typed and Corrected by me.

(Dhir
Munsiff/n^^,Fp No1 

Tinsukia W6UKJA, ASSAM
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APPENDIX

1. Plaintiff Witness:-

a. PW-1 Sri Vijay Kumar Jain

2. Defendant Witnesses:- NIL

3. Court Witnesses:- NIL

4. Plaintiff Exhibits:-

Exhibit 1 - Agreement dated 30/06/2009. 

Exhibit 1(1) - Signature of the Sri Vijay 

Kumar Jain.

Exhibit 2 - Power of attorney dated 

27/03/2006.

Exhibit 2(1-4) - Signature of the plaintiff 

no.l.

Exhibit 2(5) - Signature of the Sri Vijay 

Kumar Jain.

Exhibit 2(6) - Signature of the Sri Vikas 

Jain.

Exhibit 2(7) - Signature of the Sri Balbir 

Singh.

Exhibit 2(8) - Signature of the Sri Dipti 

Bora.

Exhibit 3 

07/06/2011.

Exhibit 3(1) - Credit coupon.

Exhibit 4 

01/06/2011.

Exhibit 4(1) - Credit coupon.

in.

IV.

v.

VI.

VII.

vm.

Bill no. 3080 datedIX.

x.

Bill no. 3070 datedXI.
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Exhibit 5 

09/06/2011.

Exhibit 5(1) - Credit coupon.

Exhibit 6 - Outstanding register.

Relevant portion at

Bill no. 3085 datedxm.

XIV.

xv.

Exhibit 6(1) 

Outstanding register. 

Exhibit 7

XVI.

Plaintiff's letter datedXVII.

13/03/2012.

Exhibit 7(1) - Signature of the Sri Vijay 

Kumar Jain.

Exhibit 8 •

23/03/2012.

Exhibit 9 

28/03/2012.

Exhibit 9(1) - Signature of the Sri Vijay 

Kumar Jain.

Exhibit 10

XVIII.

Defendant's letter datedXIX.

Plaintiff's letter datedxx.

XXI.

Legal notice dated 

26/07/2013.Exhibit 11 - Postal receipt 

dated 26/07/2013.

XXII.

Exhibit 12 - AD card.

Exhibit 13 - Cheque no. 318112 for Rs. 

3,00,000/-.

Exhibit 14 - Cheque return memo dated 

08/04/2014.

xxm.

XXIV.

XXV.

5. Defendant Exhibits:- NIL

Typed and Corrected by me.

(Dhireh P
Munsifrn
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