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J U D G M E N T 

 

 

 

1. The brief case of the prosecution is that on 22-04-18 at about 
4:00 p.m. Mr X ( Name withheld), the nephew of the informant 
was playing in the front  of his house. At that time Shekhar Ali, 
S/O Kurban Ali of Tipong Bazar area, induced Mr X to go with 
him to a Tea Estate of about 200 meter away and there he 
forcefully committed sexual intercourse with Mr X in a drain.  
 

2. Mr Y, the uncle  of the victim,  lodged an ejahar with the Officer  
In charge of Lekhapani P.S.  by disclosing the said facts.    On 
the basis of the said ejahar Lekhapani  P.S. case No 43/18 U/S 
377 IPC R/W section 6  was registered. On completion of 
investigation charge sheet was submitted against accused 
Shekhar Ali   U/S 377 IPC R/W Section 6 of POCSO Act.  
 

 

3. On appearance of the accused copies of relevant documents 
were furnished to him as required under section 207 Cr.P.C. 
Then after hearing learned counsels of both sides and after 
perusal of relevant documents available on record the then 
learned  Additional District & Sessions Judge, Margherita  framed 
a formal charge against the accused under section 377 IPC R/W 
section  6 of POCSO Act vide order dated 01-04-19. The charge 
was read over and explained to the accused to which he pleaded 
not guilty and claimed to be tried. 
 

4. The then learned Special Judge, Tinsukia, transferred this instant 
case to this court for disposal vide order dated 21-01-22.  
 

5. Prosecution side adduced evidence of seven witnesses in order 
to bring home its case. The statement of the accused recorded 
under section 313 Cr.P.C. is of total denial regarding the 
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allegations. But he has admitted the fact of being tied up and 
beaten by the public . The accused has not adduced evidence in 
defence.   
 

6. I have heard the argument of learned advocate of both sides. 
Also perused the evidence on record.  
 

7. The points for determination in this case are as follows: 
 

 
(i) Whether the accused in this case on 22-04-18  

voluntarily had carnal intercourse against the order of 
nature with Mr X, the minor victim boy of about 6 and 
half years of age, and thereby committed an offence 
punishable u/s 377 IPC? 

 

(ii) Whether the accused in this case on 22-04-18 had 
committed aggravated penetrative sexual  assault  on 
Mr X, a minor boy of about six and half years of age,  
and thereby committed an offence  punishable under 
section 6 of POCSO Act?   
 

DISCUSSION OF EVIDENCE, DECISION AND REASONS 

THEREOF 

 
8. Section 377 of the Indian Penal Code, 1860 provides punishment 

for unnatural offences. This section reads as follows:  
 

“ Whoever voluntarily has carnal intercourse against the order of 
nature with any man, woman or animal, shall be punished with 
imprisonment for life or with imprisonment of either description 
for a term which may extend to ten years, and shall also be 
liable to fine.  
 
 
Explanation.—Penetration is sufficient to constitute carnal 
intercourse necessary to the offence described in this section. “  
 

9. After the judgment of the Hon’ble Apex Court in Navtej 
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Singh Johar V. Union of India (AIR Online 2018 SC 146) 
consensual sexual relationship between two adults is no more an 
offence under section 377 of the code.  After this judgment  as  
of  now Section 377 of the Indian Penal Code governs non-
consensual sexual acts against adults, all acts of carnal 
intercourse against minors , and acts of bestiality.  
 

10. Section 6 of the POCSO Act provides punishment for 
aggravated penetrative sexual assault. Section 5 of the 
POCSO Act categorically defines twenty one(21) kinds of 
penetrative sexual assault as the offence of aggravated 
penetrative sexual assault. According to Section 5 (m) of 
the POCSO Act whoever commits penetrative sexual 
assault on a  child below twelve years  is said to commit 
aggravated penetrative sexual assault.  

 
11. In view of the aforementioned provisions of law I would 

like to analyse and assess the evidence of this case.  
 
 

12. PW 1 is the victim. PW 2 is the grandfather of PW 1. PW 3 
is the informant. PW 4 is the independent witness. PW 5 is the 
medical officer. PW 6 is another independent witness. PW 7 is 
the investigating officer. The relevant evidence of these 
witnesses shall be considered at appropriate place in order to 
evaluate  the veracity of the prosecution case 

 
 
13. This is a case prosecuted under the POCSO Act,2012 along 

with one offence under the Indian Penal Code, 1860. Therefore, 
the first important foundational fact that needs to be proved in 
this case is the age of the victim. To attract an offence under the 
POCSO Act the victim must be a child as defined under section 
2(1)(d) of the POCSO Act. As per section 2(1)(d) of the POCSO 
Act child means any person below the age of eighteen years.  
 

14. In this instant case the prosecution has claimed that the 
age of the victim was about 6 years and 6 months at the time of 
the alleged incident. The alleged incident took place in 2018. The 
victim gave his testimony before the court on 13-08-19. On that 
day his age was recorded as 8 years. It is revealed from the 
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record that the then learned presiding officer put certain 
questions to ascertain the level of understanding of the victim 
before recording his evidence. This confirms the fact of the 
victim being a minor.  PW 2 being the grandfather of the victim 
testifies that at the time of the incident the age of the victim was 
about 7 years. PW 7 being the investigating officer has deposed 
that on 24-04-18 he seized the Birth Certificate of the victim as 
produced by the informant. According to him, as per the birth 
certificate the date of birth of the victim is 03-12-11. These 
pieces of evidence available on record regarding the age of the 
victim remain un-assailed.  The defence has not refuted the 
evidence tendered by the prosecution regarding the age of the 
victim. Hence the fact remains that the victim was about 7 years 
old at the time of the incident and so he was a child as defined 
under section 2(d) of the POCSO Act.  
 

15. Once the fact regarding the age of the victim is established 
I would like to analyse the evidence on record to see whether 
the accused had committed the alleged offences against the 
victim or not. There is no eye witness of the alleged incident. So 
the evidence of the victim is important. PW 1 being the victim 
testifies that he knows the accused from the time of committing 
the “bad act”. It is in his evidence that on the day of the alleged 
incident while he was sitting alone outside their home, the 
accused came and took him to a deserted house situated near 
their house. In that house the accused inserted his penis in his 
anus.  PW 1 further testifies that the accused had bitten in his 
cheek. According to him, the accused had gone towards the 
township after committing the offence. PW 1 testifies that as he 
came out from that house he saw his grandfather near the place 
where he was sitting prior to the incident. He told his 
grandfather about the incident.  Then his grandfather ran and 
caught the accused and tied him. The neighbouring people and 
the police came.  PW 1 goes on to depose that the accused 
asked him not to tell the incident to   anyone. 

 
16. In his cross examination PW 1 stated that the accused had 

a belt in his hand. He had gone with the accused out of fear as 
the accused threatened him to beat. At that time he had no 
friend with him.  The accused had not uttered anything at that 
house. He has stated that he had not felt pain at the time of 
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committing “bad act”. He is very clear to state that he is not told 
at home what to tell in the court. This evidence of PW 1 is very 
clear, consistent and coherent. Nothing could be elicited from his 
cross examination to demolish his evidence regarding the 
material fact of the case. He has stated categorically the manner 
in which the accused had committed bad act on him. The 
evidence of PW 1 that the accused inserted his penis(SUSU) in 
his anus remains intact and firm. Such consistent and firm 
evidence of the victim regarding the material particular of the 
prosecution case reinforces the prosecution case.  
 

17. In his evidence PW 1 proves his statement given before 
the magistrate as Exhibit 1 wherein he has admitted his 
signatures as Exhibit 1(1) and 1(2). In Exhibit 1 the victim had 
stated that the accused came when he was waiting alone on the 
road. The accused had taken him to the house near the garden. 
There was no one in that house and it was under lock and key. 
The victim stated that the accused removed his pant and 
inserted his penis in his anus. The accused gave him Rs 20/-. 
After sometime when they came out his grand -father caught the 
accused. This proved statement of the victim corroborates his 
evidence in all material particulars of the case. His previous 
statement can be used as corroborating evidence as per section 
157 of the Indian Evidence Act. When the firm and intact 
evidence of PW 1 is corroborated by his previous statement 
given under section 164 Cr.P.C. his evidence becomes more 
consistent. Such cogent and consistent evidence of PW 1 fortifies 
the prosecution case.  
 

18. The evidence of PW 1 is corroborated by the evidence of 
PW 2. PW 2 testifies that at the relevant time of the alleged 
incident he came in search of his grand-son, i.e., the victim. As 
he was sitting in the pucca pillar the victim came out from the 
deserted house of the garden and the accused also came after 
him. The victim came running on seeing him and told that the 
accused had taken him giving Rs 20/-. He said that the accused 
committed bad act on him. The victim told that the accused 
inserted his penis(SUSU)  by removing his pant. PW 2 further 
deposes that then he caught the accused by his hand and asked 
him. The accused had denied the allegation.  PW 2 has proved 
his statement given before the magistrate as Exhibit 2 wherein 
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he has admitted his signature as Exhibit 2(1) and 2(2). The 
evidence of PW 2 is corroborated by his statement given before 
the magistrate. The evidence of PW 2 becomes trustworthy by 
such corroboration.  When the evidence of the victim is 
corroborated by such strong and credible evidence, the 
prosecution story gets further fortification.  
 

19. PW 2 withstands cross examination. The evidence of PW 2 
remains un-assailed in the material particulars of the case. 
Nothing could be elicited during the cross examination of PW 2 
to show that what he deposed in his evidence in chief is untrue 
or fabricated.  He has denied the suggestion that he compelled 
the accused to admit the commission of bad act by tying him in 
tree. By putting this suggestion the defence has admitted the 
fact that the accused had admitted his guilt. But the defence has 
failed to show any convincing circumstance to throw at least 
some light in its plea of the accused admitting his guilt under 
compulsion. Situated so the evidence of PW 2 remains firm and 
consistent. When the evidence of the victim is corroborated by 
such trustworthy evidence the prosecution case gets further 
fortification.  
 

20. PW 3 is the informant of this case who proves his ejahar as 
Exhibit 4 wherein he has admitted his signature as Exhibit 4(1). 
It is in his evidence on the day of the alleged incident at about 
3:30/4:00 p.m. when he was at home, one Smti Anju Kalita Das 
came and told him about the victim being sexually harassed by a 
man. She further told him that his father Jayanta Likson and 
Jadav Das caught the accused. Then he came to the place of 
occurrence and saw the accused person being tied in an electric 
post. He has deposed that he had not asked the victim about the 
incident as he was under fear. In his cross examination he has 
stated that as he reached the place of occurrence his father had 
told him about the accused sexually harassing the victim. He has 
stated candidly that he had not seen the incident; he heard it 
from others.  
 

21. It is an admitted fact that PW 3 had not seen the incident. 
His evidence relates to the subsequent facts. His evidence is 
quite natural and trustworthy as it speaks of his subsequent 
conduct. Being the elder paternal uncle (BARDEUTA) of the 
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victim it was very normal for him to rush to the place of 
occurrence hearing about the incident. His evidence that he had 
not asked the victim about the incident as he was under fear 
also speaks of his true guardian-like behaviour amid such facts. 
There is no dispute that the victim was about seven (7) years old 
at that time. It is quite normal for a little kid of that age to get 
afraid amid such facts. Questioning the victim about the incident 
in such situation is more likely to aggravate the situation. Being 
the elder one of the family PW 3 behaved quite normally in not 
asking the victim about the incident. That normal human 
approach adopted by PW 3 just after the alleged incident 
heightens the probability of the prosecution case to a greater 
extent.  
 

22. Jadav Das has adduced evidence as PW 4. It is in his 
evidence that at the relevant time he was talking   with the 
grand-father of the victim on the road. Then the victim came out 
of the bush near the road being covered with dust. He had also 
seen the accused coming out of the same bush. He had seen Rs 
20/- in the hands of the victim. PW 4 further deposes that the 
victim pointed to the accused and told that the accused had 
committed bad act by removing his pant giving him Rs 20/-. 
Then he along with Jayanta, Mukut Mech and Babul caught the 
accused and tied him in an electric post and informed the police. 
 

23. The evidence of remains un-assailed during his cross 
examination.   In his cross examination PW 4 stated that the 
victim had told him that the accused removed his pant and 
inserted his SUSU(penis) in his anus. He has admitted that they 
tied the accused with a rope and public gave him 2/4 slaps. He 
has denied the suggestion that the accused admitted the 
commission of bad act out of fear as he was beaten and tied 
with rope. By putting this suggestion the defence has admitted 
the fact of the accused admitting his guilt before the public who 
gathered there. He has stated candidly that there was no bad 
motive of Babul Likson towards the family of the accused. These 
rules out the fact of false implication. Being consistent and firm 
the evidence of PW 4 inspires trust.  

 
24. Mukut Mech, another person who reportedly tied the 

accused, is examined as PW 6. It is in his evidence that at the 
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relevant time of the alleged incident as he came out of his house 
hearing hulla nearby, he saw the victim being lifted from a drain 
by Jadav Das and Jayanta Likson. The victim was covered with 
mud. He deposed that Ali was also brought. The victim told his 
grandfather in front of them that the accused disrobed him and 
pressed him removing his own pant also. The accused was about 
to commit bad act.  He testifies that he along with the other 
persons tied the accused in an electric post and informed the 
police. In his cross examination PW 6 stated that the victim told 
about the accused pressing him by removing the pant. He has 
stated that the victim had not told about the accused committing 
bad act in his presence.  
 

25. It is true that there are certain variations in the evidence of 
PW 6 regarding the material fact of the prosecution case. But in 
spite of such variation the evidence of PW 6 throws light on the 
subsequent fact of the accused being tied up by the public. The 
evidence of PW 6 can be accepted to strengthen that 
subsequent fact.  
 

26. PW 7 is the investigating officer of this case. It is in his 
evidence that before lodging the ejahar some persons informed 
about the incident over phone which was entered vide GDE No 
429 dated 22-04-18. He testifies that the public handed over the 
accused to the police. This evidence of PW 7 reinforces the 
prosecution case to the extent that the public tied the accused 
and informed the police.  
 

27. The remaining part of the evidence of PW 7 is mostly 
formal in nature. After taking the charge for the investigation of 
this case he did all the formalities such as visiting the place of 
occurrence, recording the statements of the witnesses, sending 
him for medical examination and for recording the statement 
under section 164 Cr.P.C. He also arrested the accused, seized 
the birth certificate of the victim, etc. Nothing material could be 
elicited from the long cross examination of PW 7 to demolish the 
prosecution case.  
 

28. PW 5 is the medical officer who testifies that he examined 
the victim on 22-04-18 as escorted by UBC Nanda Prasad Gogoi 
in connection with Lekhapani P.S. case No 43/18. He has proved 
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his report as Exhibit 4 wherein he has admitted his signature as 
Exhibit 4(1).  It is in the evidence of PW 5 that apart from 
redness in the cheek of the victim he had not noticed any injury 
in the victim.  
 

29.  A very meticulous analysis of the evidence tendered on 
behalf of the prosecution leads to the irresistible inference that 
the accused committed the offence as alleged. The golden rule 
of appreciation of oral evidence is that the evidence is to be 
taken in its total effect. The minor discrepancies in the oral 
account of the witnesses should not be allowed to defeat the 
total impact of the evidence.  From the evidence tendered on 
behalf of the prosecution it comes out that the accused 
committed the offences as alleged. The prosecution has been 
able to establish the important foundational facts on the basis of 
preponderance of probability.    
 

30. In this case the charge is framed against the accused 
under section 377 IPC R/W Section  6 of the POCSO Act. 
Sections 29 and 30 of the POCSO Act enable the court to 
draw rebuttable presumption as to the culpability of the 
accused prosecuted under the provisions of the Act. 
Sections 29 and 30 place reverse onus upon the accused 
to displace any presumption of guilt. Let me quote 
section 29 of the Act in order to have a better 
perspective.  
 

“ 29. Presumption as to certain offences.---Where a person 

is prosecuted for committing or abetting or attempting to commit 

any offence under sections 3,5,7 and section 9 of this Act, the 

Special Court shall presume, that such person has committed the 

offence, unless the contrary is proved.” 

 

 

 

31. In the case of Bhupen Kalita v. State of Assam 
reported in 2020(3) GLT 403learned single judge of the 
Hon’ble Gauhati High Court has laid down that in order 
to invoke the presumption incorporated under section 29 
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of the POCSO Act, the prosecution has to prove the 
foundational facts of the offence charged against the 
accused. If the prosecution is successful in establishing 
the foundational facts and the presumption is raised 
against the accused, the accused can rebut the same 
either by discrediting the prosecution witness through 
cross examination or by adducing his own evidence to 
demonstrate that the prosecution case is improbable 
based on the principle of preponderance of probability.  

 

32. In this instant case it transpires from the foregoing analysis 
and assessment of evidence that the prosecution has been able 
to prove the foundational facts of the prosecution case. The 
evidence of the prosecution side is cogent, coherent and 
consisting regarding the fact of the accused committing the 
offence as alleged. The prosecution has been able to establish its 
case on the basis of preponderance of probability.  Situated so 
the presumption envisaged under section 29 of the POCSO Act is 
raised against the accused. The accused is entitled to rebut this 
presumption either by discrediting the prosecution witnesses 
through cross examination or by adducing his own evidence to 
show that the prosecution case is improbable based on the 
principle of preponderance of probability.  
 

33. In this instant case the accused has failed to rebut the 
presumption. In his statement recorded under section 313 
Cr.P.C. the accused has admitted the fact of being tied and 
beaten. But he has not given any explanation as to the reason 
for such beating. In absence of any explanation his statement 
fortifies the case of the prosecution with regard to the fact that 
after the commission of the offence when the accused was 
leaving, the public caught him and tied him learning about the 
offence from the victim. This action of the grand-father of the 
victim and the other neighbours is relevant under section 7 of 
the Indian Evidence Act being the immediate effect of the 
alleged offence. This particular fact in turn reinforces the 
prosecution case.  
 

34. Learned defence counsel has assailed the prosecution case 
drawing the attention of this court to some discrepancies in the 
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evidence of the witnesses.  Drawing the attention of this court to 
the evidence of PW 1 learned defence counsel contended that 
while he deposed in his chief as to the fact of accused taking him 
by offering Rs 20/-, in his cross examination he stated that he 
went with the accused out of fear. According to learned defence 
counsel this witness changed his version within a span of ten 
minutes and so he is not believable.  

35. The discrepancies as pointed out by learned defence 
counsel are the minor discrepancies. Such discrepancies are very 
normal in honest witnesses. Those discrepancies do not affect 
the merit of the case. Whether the victim went with the accused 
or he was induced to go is not material as the victim is a minor 
boy. That particular fact does not affect the material part of the 
prosecution case. Hence the discrepancy in the evidence of the 
victim regarding that particular fact is not material. It is the rule 
of appreciation that the broad facts of the case and not minor 
details have to be considered in weighing the evidence. 
Therefore, I humbly reject the contention of learned defence 
counsel in this count.  
 

36. Drawing the attention of this court to the evidence of the 
medical officer in cross examination, learned defence counsel    
contends that the evidence of the victim regarding the fact of 
the accused committing penetration is not supported by the 
medical evidence.  In his cross examination the medical officer 
has stated that he had not found any sexual assault, penetrative 
sexual assault or any aggravated penetrative sexual assault on 
the victim. At this juncture I would like to quote Modi in 
Medical Jurisprudence and Toxicology (25th edition, page 
752) 
 

“ Rape is a crime and not a medical diagnosis tobe made 
by the medical officer treating the victim. Therefore, the 
issue of whether rape has occurred or not is a legal 
conclusion, not a medical one ….The only statement that 
can be made by the medical officer is whether there is 
evidence of recent sexual activity and about injuries 
noticed in and around the private parts or bite marks 
noticed in any part of the body….”  
 

37. From the above observation of Modi it has been very clear 
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that the medical officer is not to decide the factum of sexual 
assault. The duty of the medical officer is confined to find out 
any injury in the private or in any part of the body. In view of 
this fact, the evidence of the medical officer does not throw any 
adverse impact on the otherwise cogent evidence of the victim. 
 

38. To constitute the offence of penetrative sexual assault , 
complete penetration is not necessary. Even partial or slightest 
penetration of the male organ is quite enough for the purpose of 
penetrative sexual assault as defined under section 3 of the 
POCSO Act. That being so it is quite possible to commit legally 
the offence of penetrative sexual assault even without causing 
any injury to the genitals. Again, the evidence of the medical 
officer is corroborative in nature. Even without the evidence of 
the medical officer the evidence of the victim stands 
corroborated by the evidence of other witnesses. Taking note of 
all these facts, I do not find any merit in the contention of 
learned defence counsel in this count. Hence I respectfully reject 
the contention of learned defence counsel. 

 
 

39. Learned defence counsel has further contended that there 
is clear variation in the evidence of the witnesses about the place 
of occurrence. While some of the witnesses deposed that the 
incident took place in the deserted house, some deposed that 
the alleged incident took place in a drain near the deserted 
house. It is evident that there is a deserted house and there a 
drain near that deserted house. The discrepancy in the evidence 
of the witnesses regarding the place of occurrence is due to 
differences in individual power of observation, recollection, 
reproduction and recitation and not due to deliberate attempt to 
suppress or depart from the truth. Such discrepancy is very 
normal in the honest witnesses. That discrepancy is not likely to 
affect the merit of the case and hence it is not material. I do not 
mind any merit in this argument of learned defence counsel and 
so I humbly reject this contention.  

 
40. The comprehensive effect of the entire evidence on record 

is that the accused committed penetrative sexual assault on the 
victim by inserting his male organ in the anus of the victim by 
removing his pant. It is also established from the evidence on 
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record that the victim was under 12 years of age at the time of 
the alleged offence and so the offence falls within the category 
of section 5(m) of the POCSO Act. The evidence adduced on 
behalf of the prosecution side is found cogent, coherent and 
convincing to establish the guilt of the accused u/ s 377 IPC R/W  
u/s 6 of the POCSO Act beyond all reasonable doubts. As no 
other view is possible on the facts and circumstances on record, 
I am of the considered opinion that the question of extending 
the benefit of doubts does not arise.  Therefore, the points for 
determination need to be answered in affirmative. Accordingly it 
is held that accused ShekharAl has committed the  offences 
punishable under section 377 IPC R/W section 6 of the POCSO 
Act.  Accused Shekhar Ali is convicted U/S 377 IPC R/W section  
6 of the POCSO Act accordingly.  

 
41. Considering the gravity of the offence and its adverse 

impact on social ethics, discipline, bonding  and norms, this court 
is of the considered opinion that this is not a case where the 
benefit of probation as provided under section 360 Cr.P.C. or 
section 3 & 4 of the Probation of Offenders Act 1958 can be 
extended to the accused.  
 

42. I have heard the accused on the question  of sentence 
under section 235(2) Cr.P.C. The accused has stated that he has 
one elder sister at home. He has prayed to take lenient view.   
 

43. Now coming to the quantum of sentence this court finds 
the following aggravating and mitigating factors which are 
discernible from the facts and circumstances on the record. 
 

 
Aggravating factors:   

(i) The accused is a matured person. 
(ii) The victim is a small kid of seven years old  
(iii) The accused is not remorseful of his conduct.  

 

 

Mitigating factors:  

(i) The accused has no antecedent of criminal activities. 
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(ii) No previous conviction is proved against the accused by 
the prosecution side. 

(iii) He has his elder sister at home.  
 

 

44. In imposing sentence for an offence the court must 
consider both the personal and social aspects. The expectation 
of the society that the guilty must be duly punished gets due 
weight in deciding the quantum of sentence. The sentence must 
fulfil the need to punish the guilty as per law in order to protect 
the community generally and to deter the like- minded people 
from committing similar offences in future.  

 
45. While dealing with the measure of punishment Hon’ble 

Supreme Court in Sumer Singh V. Surajbhan Singh & 
Others (2014) 7 SCC 323 in paragraph No 32 held as 
under:  
 

 

“ 32. …It is the duty of the court to impose adequate 

sentence , for one of the purposes of imposition of 

requisite sentence is protection of the society and a 

legitimate response to the collective conscience. The 

paramount principle that should be the guiding laser 

beam is that punishment should be proportionate. It is 

the answer of law to the social conscience. I a way, it is 

an obligation to the society which has reposed faith in 

the court of law to curtail evil. While imposing the 

sentence it is the court’s accountability to remind itself 

about its role and reverence for rule of law. It must 

evince the rationalized judicial discretion and not an 

individual perception or a moral propensity. But, if in the 

ultimate eventuate the proper sentence is not awarded , 

the fundamental grammar of sentencing is guillotined. 

Law can not tolerate it; society does not withstand it; 

and the sanctity of conscience abhors it. The old saying “ 

the law can hunt one’s past” can not be allowed to be 

buried  in an indecent manner and the rainbow of mercy , 
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for no fathomable reason, should be allowed to rule. 

True it is , it has its own room, but, in all circumstances, 

it can not be allowed to occupy the whole 

accommodation.”  

 

 

46. This court has tested the facts and circumstances of the 

case at hand on the touchtone of the aforesaid principles of 

sentencing. It has also considered both the aggravating and 

mitigating factors. The accused being a mature person 

committed the offences against a small kid. His act speaks of his 

depravity.  Amid such facts the act of the accused does not call 

for any leniency 

 

 
 

47. This court has considered the statutory punishment 
provided for the offence under section 377 IPC as well as for the 
offence under section 6 of the POCSO Act. As evident from the 
record the alleged offence took place in the month of April of 
2018. Prior to the POCSO( Amendment ) Act 2019 which 
came into effect on 16-08-19, section 6 of the POCSO Act 
provided as follows:  

 

“6. Punishment for aggravated penetrative sexual assault 

 

Whoever, commits aggravated penetrative sexual assault, 

shall be punished with rigorous imprisonment for a term 

which shall not be less than years but which may extend to 

imprisonment for life and shall also be liable to fine.”  

 

48. It is very clear that at the time of the commission of the alleged 

offence, the offence under section 6 of the POCSO Act was punishable 

with minimum rigorous imprisonment for ten years which may extend 

to life and also with fine. Article 20(1) of the Constitution of India 

prohibits conviction and the sentence under an ex-post facto law. I 
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would like to quote Article 20(1) of the Constitution of India in order to 

have a better perspective of the law:  

20. Protection in respect of conviction for offences.---(1) No 

person shall be convicted of any offence except for violation 

of law in force at the time of the commission of the act 

charged as an offence, nor shall be subjected to penalty 

greater than that which might have been inflicted under the 

law in force at the time of the commission of the offence….”  

 

49. The POCSO( Amendment ) Act 2019 which came into 

effect on 16-08-19 enhances the penalty for an offence 

under section 6 of the POCSO Act to minimum rigorous 

imprisonment for twenty years. However, the  law of the land 

prohibits punishment under an ex-post facto law. This court 

has given careful consideration to all these principles of law.  

 

50. Taking note of the mitigating factors as stated above  this 
court is of the view that a balance could be maintained by 
sentencing the accused to undergo rigorous imprisonment for 
ten years and also to pay a fine of Rs 2,000/- in default R/I  
for 6 months for his offence u/s 377 IPC. Again, he is 
sentenced to undergo rigorous imprisonment for ten years 
and also to pay a fine of Rs 2,000/- in default R/I for six 
months for his offence u/s 6 of the POCSO Act. Both the 
sentences shall run concurrently. The fine amount if realised 
shall be paid to the victim. The accused will be entitled to get 
set off the previous hazooti period from the total period of 
conviction. The seized article, viz. the Birth Certificate of the 
victim, is already given in the custody of the informant during 
the course of trial and so it is made absolute. Furnish free 
copy of judgment to the accused immediately. 

 

51. In view of the nature of the offence I deem it just and  
proper to recommend this case to the learned Secretary, 
District Legal Services Authority, Tinsukia, u/s 357 A Cr.P.C. 
for awarding   compensation to the victim, if not awarded 
earlier, under the Victim Compensation Scheme.  
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52. Send a copy of this judgment to the District Magistrate, 
Tinsukia, as required u/s365 Cr.P.C. 

 

 

53. Given under my hand and seal of this court on this 14th  day 
of July 2022.   

 
 
 
 
 
                                                                         (C.R. Saikia) 

Addl. Sessions Judge Cum 

Special Judge POCSO 

                                                               Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

PW1 Mr. “X” (name withheld) Victim  

PW2 Sri Jayanta Likson Grand-father of victim 

PW3 Sri Babul Likson Complainant 

PW4 Sri Jadab Das Independent witness 

PW5 Dr. Shiba Pradad Gogoi M.O. 

PW6 Sri Mukut Mech Independent witness 

PW7 SI Bipul Kr. Gogoi I.O. 

 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext.1 Statement of victim u/s. 164 Cr.P.C. 

2 Ext. 2 Statement of PW2 u/s. 164 Cr.P.C. 

3 Ext. 3 Seizure list 

4 Ext. 4 Ejahar  

5 Ext. 5 Medical report 

6 Ext. 6 Sketch map 

7 Ext. 7 Seizure list of birth certificate  

8 Ext. 8 Charge sheet 

   

Defence : NIL         

     

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 
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B. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

 

C. Material Objects: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

 

(C.R. Saikia) 

Addl. Sessions Judge Cum 

Special Judge POCSO 

Tinsukia 
 


