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IN THE COURT OF SPECIAL JUDGE (POCSO) : TINSUKIA 

  

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment:- 14.07.2022) 

(Case No. POCSO Case NO. 06(T) 2016 (U/S Section  4 of POCSO 

Act) 

 

COMPLAINANT : STATE OFASSAM 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Ajoy @ Gundu Mura  (A1)  

S/O  Late Dakhina Mura  

R/O Lohari Bengali Gaon 

P.S. Tinsukia 

District : Tinsukia( Assam)  

REPRESENTED BY Sri Swatchata Sarma 

Learned Advocate  
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Accused Details: 

 

 
Rank of 

the 

Accused 

Name of 

Accused 

Date of 

Arrest 

Date of 

Release 

On Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Ajoy 

Mura 

@Gundu 

Mura  

11-03-16 He is still 

under 

detention 

 Section 

4 of 

POCSO 

Act 

Acquitted    

 

 

Date of Offence 06-03-16 

 

Date of FIR 10-03-16 

 

Date of Charge sheet 29-03-16 

 

Date of Framing of Charges 01-06-16 

 

Date of commencement of 

evidence 

21-06-18 

 

Date on which judgment is 

reserved 

29-06-22 

 

Date of Judgment 14-07-22 

 

Date of the Sentencing Order, if 

any  
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J U D G M E N T 

 

 

1. The brief case of the prosecution is that on 06-03-16 at about 6:00 
p.m. Sri Ajoy Mura @ Gundu Mura forcibly committed rape on the 
13 year old minor daughter of the informant by taking her to a 
nearby brick industry giving her the false inducement of offering 
something to eat.  
 

2. Mr X, the  father of the victim,  lodged an ejahar with the  Officer 
In  charge of Tinsukia P.S.by disclosing the said facts. The Officer 
In charge of Tinsukia P.S. registered Tinsukia   P.S. case No 
285/16 U/S 376 IPC R/W section 6 of the POCSO Act.   On 
completion of investigation charge sheet was submitted against 
accused Ajay Mura @ Gundu Mura  U/S 377  IPC R/W Section 6 of 
POCSO Act.  
 

 

3. Copies of relevant documents were furnished to the as required 
under section 207 Cr.P.C. Then after hearing learned counsels of 
both sides and after perusal of relevant documents available on 
record the then Special Judge, Tinsukia, framed a formal charge 
against the accused under section 4 of POCSO Act. The charge 
was read over and explained to the accused to which he pleaded 
not guilty and claimed to be tried. 
 

4. Prosecution side adduced evidence ofsixwitnesses in order to bring 
home its case. The statement of the accused recorded under 
section 313Cr.P.C. is of total denial. He has declined to adduce 
evidence in defence.  
 

5. I have heard the argument of learned advocate of both sides. Also 
perused the evidence on record.  
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6. The point for determination in this case is as follows: 
 

 
 

 

(i) Whether the accused in this case had committed 
penetrative sexual assault on the minor daughter of the 
informant and thereby committed an offence punishable 
under section 4 of POCSO Act?   
 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF 

7. Before proceeding further I would like to lay down a few lines on a 

very important aspect of this record. This court received this 

record on 17-01-22 as this case record was transferred to this 

court by the then learned Special Judge, Tinsukiavide order dated 

10-01-22. Already five witnesses were examined by the then 

learned Special Judge, Tinsukia. This court received this case 

record at the stage of evidence of the Investigating Officer. On 19-

05-22 the Investigating Officer was examined. At the time of the 

examination of the I.O. learned counsels of both sides had drawn 

the attention of this court to the fact that the original Ejahar, 

charge sheet and the statement of the victim recorded under 

section 164 Cr.P.C. are not available with the case record. After 

examination of the I.O. this court has meticulously gone through 

the entire case record to find out those missing documents. But till 

the time of writing this judgment the originals of those documents 

are not found.  

 

8.  It has been revealed from the perusal of the case record that the 

original ejahar, charge sheet and the statement of the victim were 

available with the case record at the time of recording the 

evidence of the informant and the victim. Though these two 

documents were not exhibited as there was thumb impressions, 

attention of the informant and the victim was drawn to the fact of 

making those documents. In view of these facts this court finds it 

just and proper to make a request to the Hon’ble District & 

Sessions Judge, Tinsukia to take an administrative action for fixing 
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the responsibility of the person for such missing of documents 

from the case record during trial.  

 

9. Now I would like to proceed further in discussing and analysing 

the evidence on record to discern the veracity of the prosecution 

case.  

 

10. PW 1 is the informant and father of the victim. PW 2 is the 

victim. PW 3 is the mother of the victim. PW 4 is the wife of the 

accused. PW 5 is the medical officer and PW 6 is the investigating 

officer. I will discuss the relevant part of the evidence of these 

witnesses at appropriate place.  

 

11. PW 1 testifies that on the day of the alleged incident at 

about 6:00 p.m.  Pori, the wife of the accused, brought his 

daughter to his home and told him that her husband had 

committed rape on her. Then he interrogated his daughter about 

the incident and she told him that the accused had forcibly taken 

her to the river bank and committed rape on her by disrobing her. 

He further testifies that he informed the matter to the village 

Gaonburha and other villagers and asked them to settle the 

matter. When they did not do anything he lodged the ejahar 

wherein he had put his thumb impression. He clarifies that the 

ejahar was written as per his version and it was read over to him. 

 

12. Nothing could be elicited from the cross examination of PW 1 

to show that what he deposed in his examination in chief was 

untrue and fabricated. He has denied the suggestion that he had 

deposed falsely about the accused committing rape on his 

daughter.  

 

13. The evidence of PW 1 regarding the fact of the wife of the 

accused taking his daughter to home after the incident is further 

corroborated by the evidence of PW 2 and PW 3.  PW 2 testifies 

that, Pori, the wife of the accused, had seen them together at that 

time and Pori had beaten her and brought her to her home and 
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informed her parents about the incident. PW 3 also testifies that at 

the relevant time of the alleged incident Pori, the wife of the 

accused, brought her daughter to her home and told her that her 

husband had committed rape on her in an isolated place.  

 

14. The evidence of PW 1, PW 2 and PW 3 on this count is not 

supported by the evidence of the wife of the accused. The wife of 

the accused is examined as PW 4. She testifies that one day at 

about 6:00 p.m. she had seen her husband standing with the 

victim.  

 

15. PW 2 is the victim in this case. She testifies that at the time 

of the alleged incident the accused had taken her to the house 

near the river bank. There the accused had committed sexual 

intercourse with her by removing the clothes of himself and  of 

her.  In her cross examination PW 2 stated that though there was 

a Nepali family near the place of occurrence, she had not called 

them and had not sought their help. Just after this she again 

stated that while the accused was trying to disrobe her she 

shouted for help and the Nepali persons immediately came to the 

place of occurrence before the accused could commit rape on her.  

 

16. A close and careful scrutiny of the evidence of PW 2 speaks 

of inherent inconsistency and infirmity of her evidence. PW 2 is not 

at all firm and consistent in her evidence about the material part of 

the prosecution case. There is a clear distinction between the fact 

of the accused committing rape on the victim after disrobing her 

and the fact of trying to disrobe her. While in her evidence in chief 

PW 2 deposed about the commission of the alleged act, in her 

cross examination she stated only about the attempt of the 

accused to disrobe her. Evidence of the victim herself about two 

different and distinct facts regarding the material part of the 

prosecution case weakens the veracity of her evidence. Such weak 

and infirm evidence does not inspire credence.  

 

 



                                                               POCSO Case No. 06(T)/16 

7 | P a g e  
 

17. In her cross examination PW 2 stated that while the accused 

was taking her to the river bank, other persons were also passing 

through the said road. She has admitted that she had not told any 

of those passers -by about the accused taking her.  This behaviour 

of PW 2 raises doubt about the prosecution case.  

 

18. PW 5 is the medical officer. She did not examine the victim. 

In fact she has adduced evidence to prove the signature of the 

medical officer who examined the victim. She testifies that as per 

medical report there was no sign of forceful sexual assault. The 

evidence of PW 5 does not bear much significance as this witness 

had not examined the victim.  

 

19. PW 6 is the investigating officer in this case. She did all the 

formalities of investigation after being endorsed for the same. She 

visited the place of occurrence, recorded the statements of 

witnesses, prepared the sketch map and arrested the accused. She 

sent the victim to the court for recording her statement. On 

conclusion of investigation she submitted the charge sheet against 

the accused. The evidence of PW 6 is mostly formal in nature.  

 

20. From the foregoing discussion of evidence it transpires that 

the prosecution has not been able to establish the foundational 

facts. The evidence of the victim herself is not consistent and 

convincing regarding the material part of the prosecution case. In 

absence of any convincing evidence to establish the foundational 

facts of the prosecution case, the presumption under section 29 of 

the POCSO Act does not come into operation.  

 

22.  In the net result of what is discussed above the point for 
determination needs to be answered in negative. Accordingly, 
accused Ajoy Murah @ Gundu Mura   is acquitted of the alleged 
offence u/s.  4 of POCSO Act. He is set at liberty forthwith. The 
accused Ajoy Murah is in jail hajot. The jail authority shall release 
him forthwith if not required in any other case. Inform the jail 
authority accordingly.  
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23. Considering the nature of this case this court does not find it 
necessary to recommend it to District Legal Services Authority u/s 
357 A Cr.P.C. It is also not sent to District Magistrate as required 
u/s 365 Cr.P.C. 
 

24. This judgment is pronounced in the open court and given 
under my hand and seal of this court on this 14th day of July  
2022. 
 

 
 
 
 
 
 

(C.R. Saikia) 

Addl. Sessions Judge Cum 

Special Judge POCSO 

Tinsukia 
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APPENDIX 

LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

PW1 Sri Fagu Mura Complainant  

PW2 Miss “X” (name withheld)  Victim  

PW3 Smt. Munu Mura  Mother of victim  

PW4 Smt. Pari Mura Wife of accused  

PW5 Dr. Ashique Ahmed M.O. 

PW6 Smt. Sunita Deha I.O. 

 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 
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C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Ext. 1 Medical certificate  

   

  Defence : NIL         

     

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

B. Court Exhibits: NIL 
 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 
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C. Material Objects: 
 

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

(C.R. Saikia) 

Addl. Sessions Judge Cum 

Special Judge POCSO 

Tinsukia 
 

 


