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IN THE COURT OF  SPECIAL JUDGE : TINSUKIA                   

 

Present:  C. R. Saikia, AJS 

Additional Sessions Judge  

Cum Special Judge, POCSO 

Tinsukia 

 

(Date of judgment:-14.07.22) 

 

(Case No. POCSO Case NO. 117(M) 2022  

 

COMPLAINANT/PROSECUTION STATE OFASSAM 

 

 

REPRESENTED BY  B.L. Agarwal 

Learned Special P.P.  

ACCUSED Charki Tamang (A1)  

S/O Sri Man Bh. Tamang 

R/O Namdang Lalgola 

P.S. Margherita 

District : Tinsukia( Assam)  

 

REPRESENTED BY  T.S. Mukherjee, 

Learned Advocate  
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Accused Details: 

Rank 

of 

the 

Accus

ed 

Name of 

Accused 

Date 

of 

Arrest 

Date of 

Release 

On Bail 

Offences 

charged 

with 

Whether 

Acquitted 

or 

convicted 

Sentence 

Imposed  

 

Period of 

Detention  

Undergone 

during Trial 

for 

purpose of 

Sec. 

428 Cr.P.C. 

 

A1 

 

 

 

 

Charki Tamang 03-10-

13 

09-12-

13 

Section 

4 of the 

POCSO 

Act  

Acquitted   

Date of Offence 30-09-13 

Date of FIR 03-10-13 

Date of Charge sheet 23-11-13 

Date of Framing of Charges 05-03-14 

Date of commencement of evidence 08-08-14 

Date on which judgment is reserved 30-06-22 

Date of Judgment 14-07-22 

Date of the Sentencing Order, if any   
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     J U D G M E N T 

 

 

1. The brief case of the prosecution is that on 30-09-13 at about 
11:00 a.m. Sri Charki Tamang S/O Man Bahadur Tamang of village 
Namdang Lalgola committed rape on Miss X, the minor daughter 
of Mr Y    by disrobing her in his own house.   
 

2.  Mr Y ( Name withheld), the father of Miss X lodged an ejahar with 
the Officer In charge of Margherita P.S. by disclosing the said 
facts. On the basis of the said ejahar Margherita  P.S. case No 
236/13 U/S 376(F) IPC R/W Section 4 of POCSO Act was 
registered. On completion of investigation charge sheet was 
submitted against accused Charki Tamang  U/S 376(F) IPC R/W 
Section 4 of POCSO Act.  
 

 

3. On appearance of the accused copies of relevant documents were 
furnished to him as required under section 207 Cr.P.C. Then after 
hearing learned counsels of both sides and after perusal of 
relevant documents available on record the then Additional 
Sessions Judge (FTC) No 2, Margherita framed a formal charge 
against the accused under section 376(f) IPC vide its order dated 
05-03-14. The charge was read over and explained to the accused 
to which he pleaded not guilty and claimed to be tried. 

4. Before proceeding further it would be pertinent to mention that 
after going through the material on record this court finds that 
there are materials to proceed against the accused under section 4 
of the POCSO Act. Therefore, invoking the power envisaged under 
section 216 Cr.P.C. charge is altered. Now charge is framed 
against the accused under section 4 of the POCSO Act. New 
charge is read over and explained to the accused to which the 
accused pleaded not guilty and claimed to be tried.  

 
5. After such alteration of the charge this court is of the considered 

opinion that proceeding immediately with the trial is not likely to 
prejudice the accused in his defence or the prosecution in the 
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conduct of the case, this court decides to proceed with the trial as 
if the altered charge had been the original charge.  
 

6. Prosecution side adduced evidence of five witnessesin order to 
bring home its case. The statement of the accused recorded under 
section 313 Cr.P.C. is of total denial. The accused has declined to 
adduce evidence in defence.  
 

7. I have heard the argument of learned advocate of both sides. Also 
perused the evidence on record.  
 

8. The point for determination in this case is as follows: 
 

(i) Whether the accused in this case on 30-09-13 at about 
11:00 a.m. committed penetrative sexual assault on the 8 
year old minor daughter of the informant by confining her 
in a room of his house and thereby committed the offence 
punishable under section 4 of POCSO Act?   
 

DISCUSSION OF EVIDENCE, DECISION AND REASONS THEREOF 

 

 

9. PW 1is the informant and father of the victim. PW 2 is the victim. 
PW 3 is the mother of the victim. PW 4 is the medical officer who 
examined the victim after the alleged incident. PW 5                               
is the investigating officer. The relevant evidence of these 
witnesses shall be considered at appropriate places in order to 
discern the veracity of the prosecution case.  

 
10. Let me first decide the factum of age of the victim. PW 1 

being the father of the victim testifies that at the time of the 
alleged incident she was about 8/9 years old. The victim has 
stated before the court while deposing on 19-09-14 that she was 9 
years old at the time of the deposition. The medical officer also 
deposed that the age of the victim was below 14 years at the time 
of her medical examination. The defence has not agitated these 
pieces of evidence regarding the age of the victim. Hence it can 
safely be concluded that the victim was a child as defined under 
section 2(1)(d) of the POCSO Act. 
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11. Once the factum of age is decided, now I would like to 
marshal the evidence about the alleged offence. PW 1 testifies 
that his daughter had told his niece that the accused had inserted 
his finger intoher private part. This evidence of PW 1 reveals that 
he heard the fact about the alleged incident from his niece. But 
the prosecution has not adduced the evidence of that particular 
niece of PW 1 to prove his evidence in this count. Situated so the 
evidence of PW 1 remains merely hearsay having no admissibility 
in the eye of law. Hence the evidence of PW 1 does not throw any 
light in the prosecution case. 
 

12. PW 2 being the victim testifies that on the day of the alleged 
incident she had gone to the house of the accused to bring her 
chappal which she had left in the house of the accused. According 
to her, at that time the sister of the accused was not at home and 
so she waited for sometime. She was going through photo album 
and as she liked some photographs the accused had told her that 
he would give her those photographs. The accused inserted his 
penis into her mouth and asked her to touch that. He also inserted 
his fingers into her private parts. At that moment her friend Sabina 
came and on seeing her the accused covered her with a blanket. 
Then one servant entered the room and the accused had told him 
that he had asked me to massage his head. She goes on to 
depose that she was not able to tell the incident to anyone as she 
was frightened and the accused threatened her not to disclose it 
to anyone. She told about the incident to her aunt Kalim Lama 
after two days of the alleged incident.  
 

13. What is elicited during the cross examination of PW 2 shakes 
the credibility  of her evidence. In her cross examination she has 
stated that her friends were outside when she had gone inside the 
house of the accused. She stated that her friends had asked her to 
tell her parents about Charki otherwise they would beat her and so 
she said to her parents. She has stated that she first told her sister 
about the incident. She has stated candidly that her friend told her 
what to say before the magistrate. She has stated that Charki had 
not done anything bad to her.  
 

14. If we analyse the evidence of PW 2 meticulously it comes 
out that she is not firm in her stand. She is constantly wavering in 
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her evidence regarding the material fact. While in her evidence in 
chief she testifies that she told her aunt first about the incident , in 
her cross examination she has stated that she told her sister first 
about the incident. In her cross examination PW 2 takes such a 
stand that it appears that she is stating about the offence of the 
accused as dictated by her friends. She has denied the 
involvement of the accused in clear terms. The evidence of PW 2 
is inconsistent and infirm about the material fact of the case. Such 
infirm and inconsistent evidence does not inspire credence. When 
the evidence of the victim is so weak and infirm, the prosecution 
case becomes weak.  
 

15. PW 3 is the mother of the victim. She testifies that the her 
victim daughter had told her that when she had gone to the house 
of the accused to bring Chappal, the accused inserted his penis in 
her mouth. She asked the accused but the accused denied it. In 
her cross examination PW 3 stated that she narrated the incident 
as told by her daughter. From the evidence of PW 3 it comes out 
that her evidence is hearsay. But the victim  has nowhere stated 
that she  narrated the incident to her mother. Situated so the 
evidence of PW 3 loses its footing to stand.  
 

16. PW 4 is the medical officer who examined the victim after 
the alleged incident. PW 4 testifies that as per radiological report 
the age of the victim is below 14 years. It is in the evidence of PW 
4 that from the associated evidence it can not be ascertained if 
sexual intercourse was done or not.  
 

17. PW 5 is the investigating officer who did all the formalities of 
investigation such as visiting the place of occurrence, recording 
the statements of the witnesses, preparing the sketch map, 
arresting the accused, sending the victim for her medical 
examination etc. after being endorsed for the same. He collected 
the medical report of the victim and on completion of the 
investigation filed charge sheet against the accused. The evidence 
of PW 5 is mostly formal in nature. 
 

18. From the foregoing discussion of evidence it transpires that  
the evidence is not cogent and convincing to establish the 
foundational fact about the accused committing the alleged 
offence. The evidence of the victim herself is not firm and 
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coherent to support the material fact of the prosecution case. In 
absence of any cogent and convincing evidence to establish the 
main foundational fact about the accused committing the alleged 
offence the presumption laid down under section 29 of the POCSO 
Act  cannot be brought into its operation.  
 

19. In the net result of what is discussed above it has been held 
that the evidence adduced on behalf of the prosecution is deficient 
to bring home the guilt of the accused as alleged. Therefore, the 
point for determination needs to be answered in negative. 
Accordingly, accused Charki Tamang is acquitted of the alleged 
offence under section 4 of the POCSO Act. He is set at liberty 
forthwith. His bail bond is extended for a period of six months in 
view of the provision under section 437 A Cr.P.C. 

20.  Considering the nature of this case this court does not find 
it necessary to recommend it to District Legal Services Authority 
u/s 357 A Cr.P.C. It is also not sent to District Magistrate as 
required u/s 365 Cr.P.C. 

21. Given under my hand and seal of this court on this 14th  day 
of July  2022. 
 
 
 

(C.R. Saikia) 

                                                  Addl. Sessions Judge Cum 

                                                Special Judge POCSO, Tinsukia 
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APPENDIX 

 
LIST OF PROSECUTION/DEFENCE/COURT WITNESSES 

A. Prosecution  

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE 

WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

PW1 Sri Nima Lama Informant  

PW2 Miss X ( Name 

withheld)  

The victim  

PW 3  Smti Pasi Lama   Mother of the victim  

PW 4  Dr Surabhi Bora  Medical officer 

PW 5  Sri Jitendra Nath Saikia The investigating officer  

   

 

 

B. Defence Witnesses, if any: NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

 



                                                               POCSO Case No. 117 (M) 2022   

9 | P a g e  
 

 

 

 

 

 

 

C. Court Witnesses, if any : NIL 

 

RANK NAME NATURE OF EVIDENCE 

(EYE WITNESS, POLICE WITNESS, 

EXPERT WITNESS, MEDICAL 

WITNESS, PANCH WITNESS, 

OTHER WITNESS) 

- - - 

- - - 

 

 

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS 

 

A. Prosecution: 

 

Sr. 

No. 

Exhibit 

Number 

Description 

1 Exhibit 1 Ejahar 

2 Exhibit 2 Statement of the victim under section 

164 Cr.P.C. 

3 Exhibit 3 Medical Report 

4 Exhibit 4 Charge sheet  

5 Exhibit 5   Sketch Map  
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B. Defence : NIL        

      

Sr. 

No. 

Exhibit 

Number 

Description 

- - - 

 

 

 

C. Court Exhibits: NIL 

 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

- - - 

- - - 

 

 

D. Material Objects: 

 

Sr. 

No. 

Exhibit 

Number 

 

 

Description 

1   

 

 

 

 

(C.R. Saikia) 

Addl. Sessions Judge Cum 

Special Judge POCSO 

Tinsukia 

 


